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Case No. 20050493-CA 
BRIEF OF APPELLEE 
JURISDICTION AND NATURE OF PROCEEDINGS 
This is an appeal from a conviction for marijuana possession, a third degree 
felony, in violation of UTAH CODE ANN. § 58-37-8(2) (West Supp. 2005). This Court has 
jurisdiction under UTAH CODE ANN. § 78-2a-3(2)(e) (West 2004). 
STATEMENT OF THE ISSUE AND STANDARD OF REVIEW 
Did the trial court properly rule that Officer Patrick's seconds long retention 
of defendant's identification did not escalate the otherwise voluntary encounter to a 
level two seizure? 
The appellate court reviews for clear error the factual findings underlying a trial 
court's decision to grant or deny a motion to suppress. State v. Krukowski, 2004 UT 94, 
Tf 11, 100 P.3d 1222. The trial court's legal conclusions are reviewed non-deferentially 
for correctness, including its application of the legal standards to the facts. State v. 
Brake, 2004 UT 95, \ 11, 103 P.3d 699. 
CONSTITUTIONAL PROVISIONS, STATUTES, AND RULES 
UNITED STATES CONST. Amend. IV: 
The right of the people to be secure in their persons, houses, papers, and 
effects, against unreasonable searches and seizures, shall not be violated, 
and no Warrants shall issue, but upon probable cause, supported by Oath or 
affirmation, and particularly describing the place to be searched, and the 
persons or things to be seized. 
STATEMENT OF THE CASE 
Charge. Defendant was charged with possession of marijuana in a drug-free zone 
with a prior conviction, a second degree felony, in violation of UTAH CODE ANN. § 58-37-
8(2), (4) (West Supp. 2005), and possession of drug paraphernalia in a drug free zone, a 
class A misdemeanor, in violation of UTAH CODE ANN. § 58-37a-5a (West 2004). R2. 
Guilty plea. Defendant pled guilty to a reduced third-degree-felony charge of 
marijuana possession and the paraphernalia charge was dismissed. Rl05-98. 
Sentence. On 19 May 2005, the trial court imposed the statutory indeterminate 
term of from zero to five years imprisonment. Rl 19. The trial court then suspended the 
prison term and placed defendant on a thirty-six month term of probation. Rl 18. 
Notice of appeal. Defendant filed a timely notice of appeal. R124. 
2 
STATEMENT OF THE FACTS1 
A consensual search of defendant's person yielded marijuana and a marijuana 
pipe. R82. After conducting a preliminary hearing on 22 April 2004 (R151)5 and a 
suppression hearing on 5 August 2004 (R152) (copies of the hearing transcripts are 
contained in addendum A), the trial court found the following facts: 
1. On May 1, 20035 Officer Robert Patrick [] of the Provo City 
Police Department was on duty in the neighborhood of 180 
West 200 South in Provo around 10:00 p.m. 
2. [OJfficer [Patrick] noticed [defendant] standing alone in front of a 
business. The officer put a spotlight on [] defendant and then turned 
it off; he did not turn on the flashing overhead lights of his police 
vehicle. 
3. Because [] [Ojfficer [Patrick] was concerned about possible 
"burglaries and thefts through buildings/' he approached [] 
defendant to question him as to his purpose for "standing in front of 
the business that had been closed." 
4. [Defendant first explained to the officer that he lived in a studio 
apartment above the business and that he had come outside to smoke 
because he was not permitted to smoke inside his apartment. 
[Defendant had a backpack and a large drink with him. 
5. When [] [0]fficer [Patrick] asked [] defendant why he had his 
backpack and a Big Gulp with him, [] defendant changed his story, 
explaining that he had come from a friend's apartment and was 
heading home, but had stopped for a cigarette before going upstairs 
to his own apartment. 
]The facts are recited in the light most favorable to the trial court's ruling denying 
defendant's motion to suppress. State v. Tetmyer, 947 P.2d 1157, 1158 (Utah App. 
1997). 
3 
6. [OJfficer [Patrick] asked [] defendant for identification, which the 
officer then used to run a warrants check.2 
7. [0]fficer [Patrick] retained [] defendant's identification for the 
duration of the warrants check—approximately 30-60 seconds. 
[0]fficer [Patrick] used the portable radio on his shoulder to contact 
dispatch.3 
8. Although the results of the warrants check revealed [that] defendant 
had no oustanding warrants, [0]fficer [Patrick] continued to question 
[him]. 
9. [0]fficer [Patrick] asked [] defendant if his backpack 
contained anything illegal, to which [] defendant responded 
that it did not. 
10. [0]fficer [Patrick] further asked [] defendant if his backpack 
contained any items of stolen property. Again, [] defendant said that 
it did not, explaining that he was not a thief. 
11. [0]fficer [Patrick] requested permission to search [] defendant's 
backpack, which [] defendant granted. 
12. [0]fficer [Patrick's] search of [] defendant's backpack revealed 
nothing suggesting [] defendant was involved in illegal activities, but 
did result in the discovery of a bottle of Visene, an over-the-counter 
solution commonly used by individuals with contact lenses and/or 
individuals with allergies, which [] defendant said he had. [0]fficer 
2Officer Patrick also asked for defendant's identification "to verify whether, in 
fact, [defendant] did live there, reside there." R152:19. 
3The trial court estimated this time period based on the officer's testimony, which 
the trial court found "more consistent and credible" than defendant's. R84 n.2. Officer 
Patrick testified that "after—I just handed [defendant] his license back after the warrants 
check was completed, or during the warrants check after I already called in the 
information. I handed it back to him." R152:17. See also R151:12 (estimating the 
warrants check took "between 30 seconds and maybe a minute at the most"). 
4 
[Patrick] stated that Visene is typically used by drug users to reduce 
the redness in their eyes. 
13. After retrieving the Visene from [] defendant's backpack, [OJfficer 
[Patrick] asked [] defendant if he had any illegal drugs on his person. 
14. [Defendant said he did not, and the officer requested defendant's 
permission to search his person for drugs and/or contraband.4 
15. [Defendant consented to the search of his person. 
16. Subsequently, [0]fficer [Patrick] searched [] defendant's person and 
discovered a pipe containing partially burnt marijuana. After 
initially attempting to move and hide the pipe, [] defendant gave the 
pipe to the officer. 
17. [0]fficer [Patrick] then asked [] defendant if had any marijuana on 
his person, and [] defendant produced two bags of marijuana from 
his inside jacket pocket. 
R85-82 (a complete copy of the trial court's ruling is attached in addendum B). 
Based on these findings, the trial court concluded that defendant's encounter with 
Officer Patrick was voluntary in that defendant was not detained against his will and that 
defendant voluntarily consented to each of the requested searches. Indeed, the court 
expressly found that "nothing in the facts . . . indicate[d] duress or coercion." R79. 
Considering the totality of the circumstance, the court specifically found that 
4In a footnote, the trial court noted that defendant denied that Officer Patrick asked 
for, and received, permission to search defendant's person. R82 n.3. However, the trial 
court found Officer Patrick's testimony "more credible" than defendant's: "The Court 
resolves this factual dispute in favor of the State, finding the officer's testimony more 
credible, in that it seems only logical that, having requested and received permission to 
search the backpack, the officer would have asked once again for permission to search the 
defendant's person." Id. 
5 
[0]fficer [Patrick] made no claim of authority to search and exhibited no 
force before, during or after the search, [] defendant cooperated with the 
officer's mere request to search, and there was no deception or trick on the 
officer's part. [Djefendant voluntarily consented to the search of both his 
backpack and his person. 
R78. 
SUMMARY OF THE ARGUMENT 
The trial court properly ruled that Officer Patrick's seconds long retention of 
defendant's identification did not escalate the otherwise voluntary encounter to a level 
two seizure. This Court addressed a similar issue in Salt Lake City v. Ray, 2000 UT App 
55, 998 P.2d 274, where it held that the officer who retained Ray's identification for the 
duration of a five minute warrants check—during which time the officer also obtained 
Ray's consent to search her purse—escalated the otherwise voluntary encounter in that 
case to a level two seizure. However, Ray is not dispositive here. Unlike the five minute 
retention in Ray, Officer Patrick kept defendant's identification for less than sixty 
seconds and never stepped away from or questioned defendant during that time; thus, the 
officer obtained consent to search only after returning defendant's identification to him. 
Given these circumstances, the trial court reasonably concluded that Officer Patrick's 
conduct did not escalate the voluntary encounter in this case to a level two seizure. The 
trial court's ruling should be affirmed. 
Alternatively, even assuming Officer Patrick's brief retention of defendant's 
identification was sufficient to escalate the consensual encounter to a level two seizure, 
6 
defendant's subsequent voluntary consent to search was not a product of the alleged prior 
illegality. Of the three factors relevant to an exploitation analysis, (1) purpose and 
flagrancy, (2) intervening circumstances, and (3) temporal proximity, the most weighty is 
the purpose and flagrancy factor. Officer Patrick acted neither purposefully nor flagrantly 
in briefly retaining defendant's identification here. He neither questioned defendant, nor 
asked for permission to search, during the brief period he held the identification. The 
officer's conduct thus stands in contrast to that of the officer in Ray, who used the illegal 
detention to gain Ray's consent to search. Consequently, in Ray there was a direct 
connection between the officer's misconduct and Ray's consent to search. Because 
Officer Patrick did not similarly seek to exploit the alleged illegal detention here, 
however, no similar direct connection exists. Accordingly, suppressing drug evidence 
obtained pursuant to defendant's otherwise voluntary consent can have no deterrent 
effect, the primary purpose of the exploitation analysis. As for the remaining factors, the 
intervening circumstances factor similarly weighs against suppression. Officer Patrick's 
conduct in returning defendant's identification before asking for consent constitutes a 
clean break in the chain of events between the alleged misconduct and the consent that 
distinguishes this case from Ray. Finally, the temporal proximity factor does weigh in 
favor of suppression, but temporal proximity is arguably a weighty consideration only in 
cases where the defendant establishes a need for dissipation of the taint, or that 
purposeful and flagrant misconduct occurred in the absence of any intervening 
7 
circumstances. Where, as here, there is no purposeful or flagrant misconduct, and there is 
an intervening circumstance, the temporal proximity factor carries little weight. 
Accordingly, the trial court's ruling should still be affirmed. 
ARGUMENT 
THE TRIAL COURT PROPERLY RULED THAT OFFICER 
PATRICK'S SECONDS LONG RETENTION OF DEFENDANT'S 
IDENTIFICATION DID NOT ESCALATE THE OTHERWISE 
VOLUNTARY ENCOUNTER TO A SEIZURE 
"Not every encounter between a police officer and a citizen is a seizure" requiring 
justification under the Fourth Amendment. State v. Higgins, 884 P.2d 1242, 1244 (Utah 
1994) (citing Florida v. Bostick, 501 U.S. 429, 437 (1991)). Indeed, Utah recognizes 
three levels of police-citizen contacts, two of which are at issue here: a level one 
voluntary encounter requiring no justification and a level two temporary seizure requiring 
reasonable suspicion.5 State v. Deitman, 739 P.2d 616, 617 (Utah 1987); State v. Bean, 
869 P.2d 984, 986 (Utah App. 1994). Here, the trial court correctly ruled that Officer 
Patrick's encounter with defendant began as a level one voluntary encounter and 
continued as such until paraphernalia and drugs were found in a consensual search of 
defendant's person.6 See R85-78. Defendant nevertheless asserts that the voluntary 
5The third level of police citizen encounter, arrest, must be supported by probable 
cause, see Deitman, 739 P.2d at 617-18, but is not at issue. 
6Although defendant's conduct was suspicious, the State does not assert as an 
alternative ground for affirmance, that Officer Patrick reasonably suspected defendant of 
either theft or possessing narcotics and paraphernalia. 
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encounter became a level two seizure once Officer Patrick ran the warrants check and 
thus, the warrants check and subsequent questioning required reasonable suspicion. Aplt. 
Br. at 14 ("[Defendant] asserts that the trial court erred in concluding that his encounter 
with [Officer] Patrick was not a level two stop—conducted without reasonable 
suspicion—from the time [the officer] ran a warrants check"); see also Aplt. Br. at 5 ("the 
officer's warrants check unreasonably prolonged the detention and violated [defendant's] 
rights"). For the reasons set forth below, defendant's assertion lacks merit and the trial 
court's ruling should be affirmed. 
The Fourth Amendment Standard.7 As noted, a level one voluntary encounter 
requires no Fourth Amendment justification. Bostick, 501 U.S. at 437. A voluntary 
encounter occurs when an officer approaches and questions an individual in a public 
place. Deitman, 739 P.2d at 617; Bean, 869 P.2d at 986. See also Bostich, 501 U.S. at 
434 ("Our cases make it clear that a seizure does not occur simply because a police 
officer approaches an individual and asks a few questions."). "Since a consensual 
encounter is not a seizure, questioning during such an encounter is lawful, regardless of 
scope, as long as the person remains a willing participant." State v. Hansen, 2002 UT 
125, \ 37, 63 P.3d 650. Questioning may thus be incriminating and may also include a 
7Although defendant cites to both the state and federal constitutions in his brief, he 
engages in no analysis of the state constitution. See Aplt. Br. at 2, 5, 7. His reliance on 
the state constitution is therefore nominal. See State v. Lafferty, 749 P.2d 1239, 1247, n.5 
(Utah 1988) ("As a general rule, we will not engage in state constitutional analysis unless 
an argument for different analyses under the state and federal constitutions is briefed."). 
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request for identification and for consent to search the individual's personal items. 
Bostick, 501 U.S. at 435, 439. There is no requirement that police inform the individual 
that he or she has a right not to cooperate and to refuse consent to search. United States 
v. Drayton, 536 U.S. 194, 206-07 (2002). An officer may approach and so question any 
individual at any time so long as a "reasonable person would feel free to decline the 
officer's requests or otherwise terminate the encounter." Id. at 202 (citation omitted). 
Indeed, the u[t]he Fourth amendment proscribes [only] unreasonable searches and 
seizures[,] . . . not [] voluntary cooperation." Bostick, 501 U.S. at 439. 
As further noted, the second level of police-citizen encounter is a temporary 
seizure requiring Fourth Amendment justification. Deitman, 739 P.2d at 617; Bean, 869 
P.2d at 986. In order to legally effect a level two seizure, an officer must have a 
reasonable suspicion that a suspect has committed or is about to commit a crime, and the 
detention must be limited in scope. Id. "A person is seized under the Fourth Amendment 
when, considering the totality of the circumstances, the police conduct would have 
communicated to a reasonable person that the person was not free to decline the officer's 
requests or otherwise terminate the encounter and go about his or her business." Higgins, 
884 P.2d at 1244. Accord Drayton, 536 U.S. at 202. Relevant factors include an 
officer's use of physical force or show of authority for purposes of restraining in some 
way the liberty of the individual. Bean, 869 P.2d at 986. 'Typically, a traffic stop is 
considered to be an investigative detention (i.e., a level two encounter)." Hansen, 2002 
10 
UT 125, ^ [ 37. Although it "may begin as an investigatory detention, it is possible for [a 
level two detention] to de-escalate to a consensual [or level one] encounter.55 Id. "A 
traffic stop [level two detention] de-escalates to a consensual encounter when a 
reasonable person would believe, based on the totality of the circumstances, that he or she 
is free to end the encounter and depart.55 Id. at f 39. 
Salt Lake City v. Ray is not dispositive. Defendant acquiesces in the trial court's 
ruling that his on-the-street encounter with Officer Patrick began as a level one voluntary 
contact; thus, the only issue is whether running the warrants check escalated the otherwise 
voluntary contact to a level two seizure. Aplt. Br. at 5, 14. There is no "per se55 rule that 
a warrants check will "escalate [a voluntary] encounter into a level two stop.55 Salt Lake 
City v. Ray, 2000 UT App 55, f 13, n.2, 998 P.2d 274. Rather, as with all Fourth 
Amendment questions, "[t]he proper inquiry necessitates a consideration of' all the 
circumstances surrounding the encounter.555 Drayton, 536 U.S. at 201 (quoting Bostick, 
501 U.S. at 439). Although the Court previously addressed this issue in Ray, 2000 UT 
App 55, and held that in that case that the warrants check escalated the otherwise 
voluntary encounter to a level two seizure, for the reasons set forth below, Ray is not 
dispositive here. 
In Ray, two officers responded to a complaint of a "suspicious female55 and 
encountered Ray outside a convenience store. Id. at ffif 2-3. Ray willingly explained that 
she had made an earlier purchase in the store and that for the past thirty minutes she had 
11 
been waiting for a ride to work. Id. at ^ 4. Upon further questioning, Ray admitted she 
had been standing outside the store for approximately two hours. Id. Although the 
officers did not suspect that Ray had committed any crime, one of the officers asked for 
her identification. Id. at 95. When Ray produced her identification card, the officer took 
it and also "stepped off to the side and away from Ray to check for warrants on his 
portable radio. The warrant check took approximately five minutes and revealed no 
outstanding warrants." Id. During the five minute warrants check, the remaining officer 
continued questioning Ray and also obtained consent to search her purse for drugs and 
weapons. Id. at \ 6. The search yielded drug paraphernalia. Id. The trial court denied 
Ray's motion to suppress the paraphernalia, ruling that the encounter between Ray and 
the officers was consensual and thus Ray's Fourth Amendment rights were not violated. 
Id. at If 7. 
On appeal, this Court reversed. The Court recognized that the officer's request for 
Ray's identification did not escalate the encounter to a level two detention. Id. at f^ 12. 
However, the Court held that the officer's retention of Ray's identification, together with 
his stepping away from Ray for purposes of the five minute warrants check, amounted to 
a seizure requiring Fourth Amendment justification. M a t f^ 13. Given these 
circumstances, the Court concluded that "a reasonable person in Ray's position would not 
feel free to just walk away, thereby abandoning her identification, let alone to approach 
[the officer], take back her identification, and then leave." Id. See also id. at ^ 17. 
12 
Moreover, because the police did not suspect Ray of any crime, the seizure was 
unjustified. Id. at f 19. Finally, because the officer obtained Ray's consent to search her 
purse during the illegal detention, the consent itself was invalid. Id. at \ 20. 
This case is distinguishable from Ray on at least two grounds. First, although the 
trial court found that Officer Patrick retained defendant's identification during the 
approximate sixty second warrants check here, the record does not reflect that he stepped 
away from defendant to perform the check, see R84-83, as did the officer in Ray. 2000 
UT App 55, If 5. Moreover, Officer Patrick clarified at the suppression hearing that he 
handed the identification to defendant "after the warrants check was completed, or during 
the warrants check after [he] already [sic] called in the information. I handed it back to 
him." R152:17. 
Second, Officer Patrick retained defendant's identification for less than sixty 
seconds during which time he did not continue questioning defendant or ask for 
permission to search. R84-83. The officer in Ray, on the other hand, retained Ray's 
identification for five minutes during which time he continued questioning Ray and also 
obtained Ray's consent to search her purse. 2000 UT App 55, fflf 5-6. 
Given the circumstances of this case, the trial court reasonably concluded that 
Officer Patrick's brief retention of defendant's identification did not escalate the 
voluntary level one encounter to a level two seizure. R81 ("The Court finds that a 
detention of 30-60 seconds would not raise the level-one encounter to a level-two"). 
13 
Defendant's other authorities are unavailing. In support of his claim that the 
trial court erred, defendant places primary reliance not on Ray, but on State v. Johnson, 
805 P.2d 761 (Utah 1991), a traffic stop case. See Aplt. Br. at 7-11, 13 (discussing 
Johnson). However, defendant's reliance on Johnson, and State v. Chapman, 921 P.2d 
446 (Utah 1996), State v. Chism, 2005 UT App 41,107 P.3d 706, and State v. Valdez, 
2003 UT App 100, 68 P.3d 1052, fails to establish that the warrants check escalated the 
instant voluntary encounter to a level two detention. These cases are all distinguishable 
on the ground that the warrants checks at issue occurred after the various defendants were 
lawfully detained. Thus, the issue in these cases was not whether the warrants checks 
escalated otherwise voluntary level one encounters to level two seizures, but rather, 
whether the warrants checks were sufficiently related to the initial purposes for the 
seizures to justify the continued detention of the defendants. In every case where the 
warrants check was unrelated to the initial lawful seizure, it was held to be an unjustified 
expansion of the detention. See, e.g., Johnson, 805 P.2d at 764 (running a warrants 
check on passenger Johnson, as opposed to the vehicle driver, held unreasonable absent 
any reasonable suspicion of criminality on Johnson's part); Chism, 2005 UT App 41, ^f 
16-17 (same); Valdez, 2003 UT App 100, ffi[ 20-21 (request for Valdez's identification 
held to exceed scope of his lawful detention, which had been to ensure that he was 
unarmed). Where, on the other hand, the warrants check was related to the initial purpose 
of the seizure, it was upheld. See Chapman, 921 P.2d at 455 (upholding warrants check 
14 
because it was related to Chapman's detention for loitering, but holding police 
impermissibly expanded the scope of the detention by running an NCIC check on 
Chapman's gun absent reasonable suspicion it was stolen). Because determining whether 
a warrants check is related to the initial purpose of a level two seizure is a different 
question than determining whether running a warrants check in and of itself suffices to 
escalate a voluntary encounter to a level two seizure, defendant's cited cases all fail to 
demonstrate any error in the trial court's ruling. 
Here, in contrast to Johnson and the other cases cited by defendant, the police-
citizen contact began as a voluntary level one encounter and continued as such until the 
discovery of drugs and paraphernalia in a consensual search of defendant's person. R83-
82, 78. Accordingly, the trial court reasonably ruled that Officer Patrick required no 
Fourth Amendment justification to question defendant and to briefly retain his 
identification for a warrants check. R81 (rejecting defendant's contention that the 
warrants check escalated the encounter to a level two stop). See Bostick, 501 U.S. at 435; 
Hansen, 2002 UT 125, <[ 37 ("Since a consensual encounter is not a seizure, questioning 
during such an encounter is lawful, regardless of scope, as long as the person remains a 
willing participant"). The trial court's ruling should therefore be affirmed. 
* * * 
Alternatively, even assuming arguendo that Officer Patrick's seconds long 
retention of defendant's identification sufficed to escalate this otherwise voluntary 
15 
encounter to a level two detention, suppression of the drug evidence is not warranted 
unless defendant's consent to search was involuntary, or failing that, that his otherwise 
voluntary consent was tainted by the prior illegality. See Hansen, 2002 UT 125, % 46 
(holding that evidence obtained during an illegal detention may "nevertheless be admitted 
if Hansen consented to the search and the consent was sufficiently attenuated from [the 
officer's] prior illegality"). 
Defendant only nominally challenges the trial court's ruling that his undisputed 
consent was voluntary. See R79-78. Indeed, defendant's claim of involuntariness 
consists of one paragraph, only three sentences of which arguably challenge the trial 
court's ruling. See Aplt. Br. at 14-15 (quoting R78). Defendant's conclusory claim is 
unsupported by citation to, or discussion of, pertinent legal authority. Id. As such, it is 
inadequately briefed and should be rejected on that ground. Utah R. App. P. 24(a)(9), (j). 
The crux of defendant's argument is not so much the voluntariness of his consent, 
but rather, his claim that it was insufficiently attenuated from a prior illegality. See Aplt. 
Br. at 15-18. Because the trial court found no illegality in the course of Officer Patrick's 
consensual contact with defendant, it had no occasion to conduct an attenuation or 
exploitation analysis. Nevertheless, despite the lack of findings regarding the exploitation 
issue, remand is not necessary because the record is sufficient for this Court to conclude 
that no exploitation occurred here. See Hansen, 2002 UT 125, ^ f 61 (conducting 
exploitation analysis for first time on certiorari review). 
16 
No exploitation. "An exploitation analysis requires looking at the facts of each 
case." Hansen, 2002 UT 125, f 64. The Utah Supreme Court has identified three 
relevant factors for evaluation: "(1) the 'purpose and flagrancy' of the illegal conduct, (2) 
'the presence of intervening circumstances,' and (3) the 'temporal proximity' between the 
illegal detention and consent." Id. (quoting Brown v. Illinois, 422 U.S. 590, 603-604 
(1975)). 
Taking each factor in turn, even assuming that the encounter escalated to a level 
two seizure, Officer Patrick acted neither purposefully nor flagrantly in briefly retaining 
defendant's identification. Although the trial court found that the officer held defendant's 
identification for the duration of the warrants check, amounting to thirty to sixty seconds, 
see R84, the officer testified that he returned the identification before the warrants check 
was even completed. See R152:17. The trial court found the officer's testimony credible. 
See, supra at R84 n.2, & R82 n.3. More importantly, Officer Patrick neither questioned 
defendant, nor asked for permission to search, during the brief period he retained the 
identification. See R84-83. Officer Patrick's conduct thus stands in contrast to that of 
law enforcement in Hansen and Ray who made use of the illegal detentions in those 
cases to gain the suspects' consent to search. See Hansen, 2002 UT 125, ^ f 66 (officer 
illegally asked questions unrelated to the traffic purpose of the stop without first de-
escalating the detention to a voluntary encounter); Ray, 2002 UT App 55, fflf 6, 20 
(officer illegally retained Ray's identification while seeking her consent to search). 
17 
Therefore, in both Hansen and Ray there was a "direct connection" between the officers' 
misconduct and the suspects' consent to search. Hansen, 2002 UT 125, ^  66. Because 
Officer Patrick did not similarly seek to exploit the illegal detention in this case, no such 
"direct connection" exists here. R84-83. Accordingly, suppressing the subsequently 
obtained drug evidence can have no deterrent effect where the evidence was not 
discovered during the period of unlawful detention. See id. at f^ 65 (recognizing purpose 
and flagrancy factor "directly relates" to deterrent value of suppression) (quoting State v. 
Thurman, 846 P.2d 1256, 1263 (Utah 1993)). Because the purpose and flagrancy factor 
is arguably the most weighty of the three exploitation analysis factors, and because it 
weighs against suppression here, the trial court's ruling should be affirmed. See Hansen, 
2002 UT 125, ffif 62-66. 
In addition to establishing no purpose or flagrancy, the record does establish 
intervening factors under the second exploitation analysis factor. Id. at ffl[ 64, 68. 
"Intervening circumstances may include such events as an officer telling a person he or 
she has the right to refuse consent or to consult with an attorney." Id. at 68. For 
essentially the same reason there was no purpose or flagrancy in Officer Patrick's alleged 
misconduct here, there was an intervening circumstance: he returned defendant's 
identification before seeking consent to search. See R84-83. Defendant's brief wholly 
overlooks this fact. Compare R84-83 and Aplt. Br. at 17. Officer Patrick's conduct in 
returning the identification before further questioning defendant constitutes a "clean 
18 
break in the chain of events between the misconduct and the . . . consent," that 
distinguishes this case from both Ray and Hansen. Hansen, 2002 UT 125, f 68. Thus, 
both the first and second exploitation analysis factors weigh against suppression on these 
facts. 
Finally, the third factor, and arguably the least weighty of the three exploitation 
analysis factors, is also the only factor which weighs in favor of suppression. The lapse 
of time from Officer Patrick's brief retention of defendant's identification and his request 
for permission to search defendant's person "was negligible." Id. at Tf 69. "'A brief time 
lapse between a Fourth Amendment violation and consent often indicates exploitation 
because the effects of the misconduct have not had time to dissipate.'" Id. (quoting State 
v. Shoulderblade, 905 P.2d 289, 293 (Utah 1995)). However, temporal proximity is 
arguably a weighty consideration only in those cases where there is a need for dissipation 
of the taint, that is, where purposeful and flagrant misconduct occurred absent any 
intervening circumstances. Where, as here, there is no purposeful or flagrant misconduct, 
and there is an intervening circumstance, temporal proximity is a considerably less 
significant factor in the exploitation analysis. Accordingly, the trial court's ruling should 
still be affirmed. 
CONCLUSION 
Defendant's conviction for possessing marijuana should be affirmed. 
19 
ORAL ARGUMENT REQUESTED 
The State requests oral argument. "[0]ral argument is a tool for assisting the 
appellate court in its decision making process/' Perez-Llamas v. Court of Appeals, 2005 
UT 18, \ 10, 110 P.3d 706, and "the only opportunity for a dialogue between the litigant 
and the bench." Moles v. Regents of University of California, 187 Cal. Rptr. 557, 560 
(Cal. 1982). In the case at bar, the decisional process would "be significantly aided by 
oral argument." Utah R. App. P. 29(a). 
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CERTIFIED COURT TRANSCRIPT 
1 Provo, Utah; 4:45 p.m.; April 22, 2004 
2 P R O C E E D I N G S 
3 THE COURT: It's 16 minutes to 5:00 and we're down to| 
4 the last file, Marcus Barry Adams. This a charge of 
5 possession or use of marijuana in a drug-free zone with 
6 priors, and possession of drug paraphernalia in a drug-free 
7 zone. All right. 
8 1 Is the State ready to proceed? 
9 MS. O'BRYANT: We are, Your Honor. 
10 THE COURT: The defense ready to proceed? 
11 MR. HOWELL: Yes, ma'am. 
12 THE COURT: All right. Let's have you call your 
13 first witness. 
14 MS. O'BRYANT: State calls Officer Patrick. 
15 THE COURT: And we'll have the record show, also, 
16 that the defendant is here with his counsel. 
17 Come on up. Wait to -• 
18 THE WITNESS: Sorry 
19 THE COURT: -- get you sworn in. 
20 
21 OFFICER ROBERT PATRICK 
22 Called by the Plaintiff, having been duly 
23 Sworn, was examined and testified as follows: 
24 THE CLERK: You do solemnly swear that the testimony 


























the truth, the whole truth and nothing but the truth, so help 1 
you God? 
THE WITNESS: 1 do. 
DIRECT EXAMINATION 
BY MS. O'BRYANT: 
Q Would you please state your name and occupation. 
A Officer Robert Patrick. 1 work as a patrolman for 
Provo City Police Department. 
Q How long have you been a peace officer? 
A Approximately three years now. 1 
Q Were you on duty on May 1 s t of 2003? 
A 1 was. 
Q What were your duties and responsibilities then? 
A 1 was on patrol at the time. Responsibility of just 
patrol city streets and respond to assigned calls from our 
dispatch. 
Q At that time, were you near the location of 180 West 
200 South? 
A Yes. 
Q Did you observe something that caught your attention? 
A Yes. 
Q What was that? 
A 1 actually had blacked out to look - turn all my 



























into the liquor store parking lot. As I was watching that 
vehicle, something to the right of me caught my eye. It was a 
person standing in the shadows. I observed the person was 
smoking, what appeared to be, a cigarette to me. 
Q Okay. And what did you do when you observed that 
person? 
A It was about 10:00 at night. It was totally dark 
outside. There wasn't a light in front of the business. The 
business was closed. I found it kind of strange the person 
was standing there. I got out of my vehicle and approached 
the person to identify what they were - what their purpose 
was in being in front of the business. 
Q Did you have a conversation with that individual? 
A Yes,) did. 
Q What was that? 
A Again, I identified myself. I was in my uniform. I 
stated to the person, who was identified later as Mr. Adams 
who is at the defendant's table. Asked him who he was, again, 
what his business was standing in front of the business that 
had been closed. 
Q Did he speak with you? 
A He did. 
Q What did he tell you? 
A He indicated to me that there was a studio apartment 
above this business and that he resided in that apartment. He 
CERTIFIED tOURT TRANSCRIPT 
stated that he had come outside of his apartment to smoke a 
cigarette because he wasn't allowed to smoke inside. 
Q Did you notice anything that made you question that? 
A I did. There was backpack that was sitting on the 
ground by Mr. Adams as well as a large 7-11 drink that was 
sitting there as well, which I found strange that someone 
wculd come out of their apartment and have all this, backpack 
and a Big Gulp with them just to smoke a cigarette. 
Q Did you ask him about it? 
A I did. 
Q What did he tell you? 
A He stated that he had not actually come from his 
apartment, but that he had come from a friend's apartment, and 
was going home, and that he wanted to smoke his cigarette 
before he went inside, so he stopped in front of -- or on the 
sidewalk or in front of the business there to smoke a 
cigarette. 
Q Okay. Did you talk to him any further? 
A I did. I asked him if there was anything illegal 
inside his bags that he shouldn't have there. 
Q And what did he tell you? 
A He stated that there was not. 
Q Did you ask him anything about that? 
A I did. I asked him for consent •• if he wouldn't 


























He replied that he wasn't a thief, and then stated that it was 
okay for me to look in his bag. 
Q Did you? 1 
A 1 did. 
Q Did your find anything? 
A While 1 was looking in his bag, 1 found a bottle of 
Visene Eye Drops which caused me some concern. 
Q Why was that? 
A Visene is often used by people who smoke to reduce 
the redness in their eyes. So 1 found •• after finding the 
Visene, 1 asked him if there was any - if he had any illegal 
drugs on his person. 
Q And what did he say to that? 
A He said that he didn't. 
Q Did you follow up on that? 
A 1 did. 1 asked him if 1 could search his person for 
any - a •• specifically said if 1 could search his person for 
any drugs or any other items of contraband. 
Q What did he say? 
A He consented. He said that was fine. 
Q Did you find any drugs or items of contraband? 
A 1 did. 
MS. O'BRYANT: If 1 may approach.' 
Q. (BY MS. O'BRYANT:) I'm handing you what's been marked as 



























A Yes. It's green leafy substance which field tested 
positive as marijuana. Also this is the plastic bag inside ' 
the evidence bag. That's the baggy that the marijuana was 
contained in. 
Q And where is that from? 
A That was - Mr. Adams produced that from his inside 
jacket pocket of the jacket that he was wearing. 
Q I'm handing you what's been marked State's Exhibit 
No. 2, do you recognize that? 
A Yes, 1 do. 
Q What is that? 
A That is a pipe that contained partial burnt 
marijuana. That was found inside of Mr. Adams's front, left 
pants pocket. 
Q Okay. Is this location within a thousand feet of a 
school, church, or other drug-free zone? 
A Yes, it is. There's a Hotel Roberts, and also the US 
Post Office are both located, 1 believe, within a block of the 
area where he was detained. 
Q Is the tabernacle also within that? 
A Yeah. The tabernacle is also fairly close as well. 
Q Well -
A Within a thousand feet, yes. Just down the block. 
MS. O'BRYANT: I'd move to admit State's Exhibits No. 



























MR. HOWELL: No objection, Judge. 
THE COURT: Number 2. Is 2 the pipe? 
MS. O'BRYANT: The pipe. That's all the questions I 
have of this witness, Your Honor. 
THE COURT: They will be received. 
(Plaintiff's Exhibit Nos. 1 and 2 
Were received into evidence.) 
THE COURT: All right. Go ahead, Mr. Howell. 
CROSS-EXAMINATION 
BY MR. HOWELL: 
Q Officer Patrick, when you first went and spoke with 
Mr. Adams, and he told you that he resided in the apartment 
upstairs from the business he was in front of, were you able 
to verify whether there was an apartment above the building? 
A I was after I •• yes, I was. 
Q It looked like this •- his story would have been 
true? 
A He pointed out the windows and said, "I reside in 
that place right there." 
Q He told you he couldn't smoke in his apartment; isn't 
that correct? 
A Yes, he did. 































In the » 1 
In the drink that he had? 
No, 1 didn't. 
Okay. You didn't find anything illegal in the 




Later there was, but, no, 1 did not. 
What do you mean, later there was? 
There was actually a screen, a small screen that you 
fit inside the pipe that is used to filter the marijuana. 







inside the marijuana pipe. 
Go ahead. 
That was found later at the jail inside his backpack. 
But you didn't find any of that at the scene? 
No, 1 did not. 1 
Okay. Is it not true that when you first •• when you 
originally approached him and began discussing with him, that 
you asked him for his ID? 
A After 1 asked him - I asked him his name and what he I 
was doing there. He indicated he lived in the apartment or 
lived in that apartment upstairs. 1 did ask him for an ID to 




Is it true you checked that ID and ran a warrants 


























Q Did you return his ID to him? 
A Yes, 1 did. 
Q After you ran the warrants check? 
A Yeah. 
Q So you had it during the time you were running the 
warrants check? 
A Yeah. 
Q How long did the warrants check take? 
A 1 would say between 30 seconds and maybe a minute at 
the most. It's usually the standard time. 
Q At any period - at no period of time did you tell 
him he was free to leave? 
A No, 1 did not tell him. 
Q Isn't it also true you just began to pat him down, 
searching for - performing some type of Terry frisk? 
A You mean prior to or before asking him for consent to 
search his person? 
Q Let met ask it this way: Did you ever just begin to 
pat him down without first asking him consent to pat him down? 
A No. 
Q Were you afraid - were you at any point afraid he 
had weapons? 
A No. 1 was never afraid for my safety or •• no. 
Q You didn't see any bulging in his pockets that would 
































You didn't find any weapons in his backpack? 
No, 1 didn't. 
Okay. The Visene, that's a saline solution you can 













Presumably it has non-drug related purposes for its 
Yes. 
You can use it to, in fact, relieve allergy symptoms? 
Uh-huh (affirmative). 
Okay. 
I've never used it, but 1 assume so. 
He said he was using it for allergies, didn't he? 
Yes, he did. 
Isn't it true that the marijuana that you discovered 
ycu actually took off of his person? 
A No. 1 felt - after he said, "Yes, you can check me 
fo- any drugs." 1 felt the pipe in his front left pocket. 
There was a little deception that was played, he attempted to 
move the pipe into his back pocket. 
1 told him, "Look, you just move the pipe into your back 
pccket. 
pioe." 
You need to pull the pipe out and let me have the 



























clothes, 1 could tell that wasn't -• he tried to play it off 1 
that it was a lighter. After he handed me the marijuana pipe, 
1 asked him if he had any marijuana on his person. He said 
yes, then he removed two bags of marijuana from his jacket, 
the inside jacket pocket and handed it to me. 
Q Okay. He had pants on, presumably? 
A Yes, he did. , 
Q And were they -• do you recall if they were Levis? 
A 1 believe they were Levis, yes. 
Q So some sort denim fabric? 
A 1 believe so. 
Q You could determine just from feeling that it was 
definitely a marijuana pipe? 
A It was •• from the pipe you can see it's very 
distinct. That's what it's used for, yes. 
Q Can you smoke other things in that besides marijuana? 
A 1 have never found anyone who has ever smoked 
anything but marijuana. 
Q That wasn't the question 1 asked, Officer. Can you 
smoke •• 
MS. O'BRYANT: Objection. He's asking for 
speculation. 
THE COURT: Sustained. 
i Q. (BY MR. HOWELL:) Can you smoke tobacco in that pipe? 
A 1 would assume so. 
.... . r . C T T T F T F . n i f t n 
Q Okay. 
A I don't know. 
Q Isn't it true that when you felt what you believed to 
be a pipe in his pocket you asked him what was in his pocket 
ard he indicated to you that it was a lighter? 
A Yes, he did. 
Q You did retrieve the lighter from that pocket; isn't 
that correct? 
A I asked him to pull it out and retrieve a lighter, 
pUled that out. And then I felt his pocket again, and there 
was -• the pipe was still inside his pocket, so I again asked 
him to pull that out. 
Q After he retrieved the lighter, did you then ask him, 
again, if you could search him? 
A No. 
Q And prior to actually seeing the marijuana pipe, had 
he at that point done anything that gave you rise to believe 
he had committed a crime? 
A There was •- standing outside of a closed business, 
his story didn't match up, I was simply investigating his 
purpose for being there. I did not have a crime that I could 
say that had been committed, no. 
Q Let me ask you this: This story that you say doesn't 
make sense, you didn't see him walk out of the apartment, did 
you? 



























Q So you don't know whether he did, in fact, come home 
from a friend's house? 
A I don't. 
Q Isn't it absolutely conceivable that he walked home 
from a friend's house, wanted a smoke? 
MS. O'BRYANT: Objection. Again, asking for 
speculation. 
THE COURT: Sustained. 
Q. (BY MR. HOWELL:) Do you have anything that shows that he 
didn't, in fact, walk from a friend's house and want to smoke a 
cigarette before going inside? 
A No. 
Q So what part of his story didn't make sense? 
A He initially said, "I came out of my apartment to 
smoke because I don't -• I'm not allowed to smoke in the 
apartment." 
He had a backpack, and he had a Big Gulp with him, which I 
found as odd as I don't know of many people that take all 
their belongings outside with them to have a smoke. Normally, 
in my experience, go outside, they take a pack of cigarettes, 
they don't bring a bunch of belongings with them. 
Q Certainly, the drink isn't that odd, is it? 
A Again, the combination of the backpack, and a drink 



























question him about why those items were there. 
Q Certainly, though, the •• well, you probably don't , 
know whether that backpack is all of his belongings, do you? 
Presumably it's not? 
A 1 don't. 
Q Thank you. Are you quite certain that he didn't say, 
"Well, 1 have to come outside to smoke," rather than, "1 came 
outside so 1 could smoke a cigarette"? 
A It's my recollection he said, "1 came outside to 
smoke a cigarette," or, "1 came outside my ••" 
Q Certain, he just didn't tell you that he couldn't 
smoke inside? 
A No. 
Q That's why he was outside? 
A I'm very confident that's what he said. "1 came 
outside because I'm not allowed to smoke in my apartment." 
Q Okay. Either way, it's not against the law to smoke 
outside of your apartment? 
A Absolutely not. 
Q Just so I'm clear, you were there in your uniform? 
A Yes, 1 was. 
Q Had your sidearm with you? 
A Yes, 1 was. 
Q Lights still off? 





























There weren't any -
1 put a spotlight when 1 saw him originally. 1 
turned my spotlight on and shined it on his person so 1 could 








You never told him he was free to go? 
No. 
Was he free to leave? 
1 had not detained him for anything. 1 was simply 
him questions. 
Was he free to leave, Officer? 
He would have left if he •- 1 wouldn't have stopped 







He could have been free to leave, yes. Absolutely. 
So the post office that we're talking about, that's 
corner of? 
100 North and about 50 West. 
THE COURT: In Provo? 
THE WITNESS: Seventy-five- | 
Q. (BY MR. HOWELL) You mean one -• 
A 
Honor. 
100 South and about 50 West. 
MR. HOWELL: Okay. All right. That's all 1 have. 
MS. O'BRYANT: Nothing further for this witness, Your 


























MS. O'BRYANT: Your Honor, I don't know if you want 
these marked. Mr. Howell has agreed to stipulate to the prior 
convictions. There are four of them. 
THE COURT: For the purposes of today's hearing, the 
parties are content to let me just take judicial notice of the 
stipulation and the fact that there are priors that would 
justify elevating this to a second degree felony? That is 
sufficient for you today? 
MR. HOWELL: Yes, ma'am. 
MS. O'BRYANT: The State rests. 
THE COURT: Are you going to put on any evidence, 
Mr.~Howell? 
MR. HOWELL: No, Judge. 
THE COURT: All right. Any arguments? 
MS. O'BRYANT: State would submit. 
MR. HOWELL: We'd submit it. 
THE COURT: All right. I think most of the questions 
that were asked by defense today really got to issues of 
suppression. I find that there's probable cause to detain •• 
I'm sorry, probable cause to bind this over on each of the 
elements of the two charges. We have a gentlemen who was 
found in possession of marijuana, that's before me, in Exhibit 
1, and a pipe that's before me in Exhibit 2, would be the 
paraphernalia. 
As to the drug-free zone, I don't think the Hotel 
TRANSCRIPT _I2_ 
1 Roberts is a drug free zone I don't see anywhere in the 
2 statute where it becomes a drug free zone just because it's a 
3 hotel. The post office, and the only way I can make that a 
4 drug free zone is to say that it has a public parking lot as 
5 part of the building. I'm not really sure that's what -
6 MS 0'BRYANT: I think we're relying on the 
7 tabernacle. 
8 THE COURT: I think we're relying on the tabernacle 
9 because I don't think the parking lot counts under 58 37 8 I 
10 am content with the tabernacle, and I think as the crow flies 
11 it probably is within a thousand feet of the liquor store, 
12 which I'm sure annoys a lot of people. 
13 So, anyway, for our purposes today, probable cause 
14 being the standard, which is a very low standard, I find that 
15 the elements have been met, and I do bind this over for trial. 
16 What do you want to do, Mr Howell? Do you want to 
17 have his arraignment now and get his pleas entered, or set 
18 this for a motion to suppress 
19 MR HOWELL: Judge, if you - I don't think that 
20 we're I think the motion to suppress would be dispositive 
21 of the case. We can enter a not guilty plea here or just wait 
22 and do it 
23 THE COURT: All right I don't see any reason to 
24 have you come back for a specific hearing just to enter his 



























and we can set a hearing for that Have him waive his right 
tc a speedy trial because you are going to do the suppression 
hearing, and then go ahead and set the suppression hearing 
MR HOWELL: Okay. 
THE COURT: Mr Adams, why don't you stand up and 
I'll take your pleas To the charge contained in Count One, 
possession or use of marijuana, a controlled substance, in 
drug free zone with prior convictions, a second degree felony, 
what is your plea7 
THE DEFENDANT: Not guilty. 
THE COURT: And to Count Two, possession of drug 
paraphernalia in a drug free zone, a class A misdemeanor, what 
is your plea7 
THE DEFENDANT: Not guilty. 
THE COURT: All right Let's take a look at the 
calendar and set some briefing schedules 
You can go ahead and have a seat, if you like 
How soon do you think you can have your motion filed7 
MR HOWELL: Judge, if memory serves, I actually 
filed a motion on this case before it was dismissed last year, 
sc I might already have it done Either way, if I can I 
have that trial next week, if I can have ten days, I think I 
can have it to you 
THE COURT: Now, have we already got a transcript of 
the preliminary hearing from last year or when it was • 
_ZL 
1 MR HOWELL: I don't believe a preliminary hearing 
2 was done last year 
3 THE COURT: Are you going to need to have a 
4 preliminary hearing transcript done on this one? 
5 MR. HOWELL: Yes But I believe Creed's got it to me 
6 really fast 
7 I (Discussion held with the court reporter ) 
8 MS O'BRYANT' While you're debating this, may I 
9 withdraw the exhibit? 
10 MR. HOWELL: May I have my motion filed by the 7th? 
11 Would that be -
12 THE COURT- That would be Friday the 7th of May? 
13 MR HOWELL: Yeah. 
14 THE COURT: All right Then the State can have two 
15 weeks to respond. If you guys fax these things to each other, 
16 so that they get theirs speedy 
17 MS O'BRYANT: We have couriers. 
18 THE COURT: Then I don't have the worry about the 
19 three days for mailing Why don't you have yours due on the 
20 2 1 s t of May, and you might want to do a response That 
21 would be your five days to take you to the 28 t n of May 
22 Let's look at a hearing about the week of - well, how about 
23 June 10 th, Thursday June 10 th. 
t 24 Your anticipation is you asked enough questions, you 


























CERTIFIED SgdURT TRANSCRIPT 
MS 0 BRYANT: I would think so, Your Honor 
MR HOWELL* I don't think we need any hearing 
THE COURT. Let's set it then for oral arguments on 
June 10 tn at 2 00 in the afternoon, or do you want to just 
be honest and make it 3:00? What's your preference? 
MS 0 BRYANT: 2:00 is fine. There's a good chance 
we'll just submit it, in which case we'll get out of here 
THE COURT: All right If you are just going to 
submit it, folks, let me • 
MR HOWELL: If we decide we re Marianne and I 
actually talk on a fairly regular occasion, so -• 
THE COURT: That's good 
MS O'BRYANT: Even though I can't remember his nam| 
MR HOWELL: Did you hear her call me Mr Allan7 I'm 
not Mr Allan 
MS O'BRYANT: It was Howellan. I don't know what it 
was 
THE COURT: Maybe that's a compliment 
MS O'BRYANT: John's a good attorney 
THE COURT: Well, if you are going to just submit it, 
let me know It's always my goal to rule from the bench, so I 
don't have to write something And if you are going to submit 
it ahead of time, I will come in ready to rule from the 
record 
All right So I'll see you on June 10 th on this 
_22_ 
1 matter 
2 I Let s have you come over, sir, and sign a promise to 
3 appear and we are done for the day 
4 (Proceedings in the above entitled 
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CERTIFIED COURT TRANSCRIPT 
1 Provo, Utah; August 5, 2004 
2 P R O C E E D I N G S 
3 THE COURT: Ail right. Let's move on to Marcus 
4 Adams. Let me just ask, Mr. Howell, do you want the Court to 
5 have a copy of the affidavit that it didn't receive? Do you 
6 have a copy? Do you have something here with you today that 
7 my clerk can go make a copy of and we can attach it to your 
8 motion? 
9 MR. HOWELL: I will tell you what I put in my - I'm 
10 really quite embarrassed. I don't know -
11 THE COURT: Is there an affidavit ~ 
12 MR. HOWELL: Yes, there is. It's right here with me. 
13 I simply - the affidavit was simply that Mr. Adams did not 
14 consent to a search of his person, is the gist of it. 
15 THE COURT: Well, I'm just interested in the 
16 completeness of my file. 
17 MR. HOWELL: I understand. Oh, yeah. Yes. 
18 THE COURT: Since you've got something that says you 
19 have an affidavit, why don't you give it to my clerk, so she 
20 can make a copy of it. Did you get a copy as well, Ms. -
21 MS. O'BRYANT: I have not seen it yet, Your Honor. 
22 It must be getting late in the day. 
23 THE COURT: Let's do a copy for both of you - or 
24 both of us -
25 MR. HOWELL: This is the original. 
THE COURT: All right. Make two copies, Erin, one 
for me, and one for Ms. O'Bryant. 
All right. Let me tell you - this is the State of 
Utah vs. Marcus Barry Adams, our case number 031404423. The 
defendant is here with Mr. Howell, and Ms. O'Bryant is here, I 
assume, with the officer. 
As I look at this, folks, I've looked at the case law 
very carefully. I've read your memos very carefully. I've 
read the transcript of the preliminary hearing probably three 
times in the process of getting ready for this as the weeks 
have gone by. I think the Davis case is right on. I think it 
is exactly - l think this is as close as anything can come 
factually. And in looking at the Davis case, I'm making the 
assumption that the defendant said, "Yeah, you can search." 
The issue for me, as I looked at the Davis case is, 
does the amount of time that the officer held the driver's 
license while doing his warrant check make any difference. In 
the Davis case, it was five minutes. In this case his 
testimony was that it was thirty seconds to a minute. As I 
look at some of the language in Davis, it doesn't seem to 
matter how long it was, it's just if there was a period of 
time which involved, a reasonable person felt he or she could 
not leave, then there would have been a seizure. 
I understand that the arguments going to be made, and 


























that he didn't give consent at all, which leads me in the 
unenviable position of having to decide who is telling the 
truth. But I'm not sure it's necessary, if I'm right, and it 
comes down to an interpretation of the Ray case and whether or 
not time matters. So I just preface this hearing with that to 
kind of let you know where I am, see what you want to do. 
I think the ball just got thrown into Ms. O'Bryant's 
court. 
MS. O'BRYANT: Well, Judge, I'm sure you read all the 
cases that say you can't have a per se rule, that says you 
can't take identification, which is where you seem to be 
leaning in this case. 
THE COURT: The interesting thing was at the end of 
Ray, they kind of threw all of those out, but they talked 
about how Deitman didn't apply, Bean didnt apply, Jackson 
didn't apply. 
MS. O'BRYANT: I know that our Utah courts tend to 
sometimes ignore the Utah - or the United States Supreme 
Court, but I don't think that's appropnate. We're not 
looking at a Utah constitutional issue. There's been no 
distinguishment made. And the U.S. Supreme Court has stated 
very clearly that a per se rule is not appropriate. And 
whatever other interpretation you may have made or they may 
have made, that is the appropriate legal standard to use. 
Now, maybe if there had been a Utah constitutional 
6 
argument that had been made, and - but even in that case, 
they dont distinguish their ruling under the federal 
constitution. And so I don't know what to do except show you 
the cases that say that we - they are simply not supporting a 
per se rule. That - as a matter of fact, they have said 
several times that obtaining identification from someone is 
completely appropriate under those circumstances. 
THE COURT: I don't think that the issue is the 
obtaining of the identification. I think it's holding the 
identification while the warrants check is run. I think the 
case law is very clear they can take the ID, look at it, and 
give it back. 
MS. O'BRYANT: And I -
THE COURT: That's not a seizure. 
MS. O'BRYANT: Yes. But what you are saying is, is 
that two seconds, is it five seconds, is it thirty seconds? 
Obviously, the five minutes with an officer who takes it 
away - does a reasonable person with an officer who is 
sitting right there, who can say, 'You can - I want my ID 
back, I'm leaving." Is that a seizure? Is that unreasonable 
under the constitution? I'm saying that it's not. That was 
the situation hear. They had simply long enough to obtain the 
information, that I don't think there's any question he had 
the 'ight to ask consent for, and gave it right back. 
So, you know, if - I think that Mr. Howell is asking 

















you to draw that line somewhere less than thirty seconds I'm 
saying that that's a reasonable amount of time There's a 
distinguishment in the cases because this was not a case where 
the officer was right in front of him with his identification 
That officer actually walked away And another officer 
continued asking him, and the information that he obtained was 
part of that 
So again, my other argument is even if he was 
seized, arguably, dunng that thirty second period of time, 
the seizure ended when the officer gave him that card back, 
and it wasn't an exploitation of any illegality It was that 
he obtained information while he had the identification and 
then use that information to get other things from him It 
was simply an ongoing consensual encounter from - that's our 
argument 
THE COURT I take it you think the issues is broader 
because you want to approach the issue, Mr Howell, of whether 
or not he gave -
MR HOWELL I wanted to hopefully further the 
evidence to support the motion to suppress today 
THE COURT Okay We've got two witnesses here Who 
is going first? I assume that the State's responsibility is 
to defend against the motion to suppress 
Do you want to call your witness first? 
MS 0 BRYANT We had planned, basically, on going 
8 
with the preliminary hearing transcript I have my officer in 
case there were issues, but I haven't heard anything in what 
the Court is concerned about that would require additional 
testimony 
THE COURT All right That leaves it to you, 
Mr Howell 
MR HOWELL I'd like to have the officer called 
THE COURT All right Come on up Officer We'll 
have you sworn in 
OFFICER ROBERT PATRICK 
Called by the Defendant, having been duly 
Sworn, was examined and testified as follows 
THE CLERK You do solemnly swear that the testimony 
you are about to give in the case now before the Court will be 
the truth the whole truth and nothing but the truth, so help 
you God? 
THE WITNESS I do 
THE COURT I take it, Mr Howell, these are 
supplementary questions, we're not going to relive the prelim'? 
MR HOWELL Yes 
DIRECT EXAMINATION 
BY MR HOWELL 






























Officer Robert Patrick 
And, Mr Patrick, you recall the preliminary hearing? 
I do 
Okay I have had a chance to listen to a good 





Okay How long do you suppose you were talking with 
Mr Adams before you asked for his ID? 
A Meaning between the time I called out on the dispatch 
tape to the time where I actually physically asked him for his 
ID? 
Q Well - yes between when you called dispatch and 












Okay "I see this happening"? 
Right 
Probably one minute, maybe 
Would it ~ 
Maybe a minute and a half 
Would it shock you if it's more than seven times that 
Between when I asked ~ exited my car to when I got 
No Between when you — 



























(Interruption by the court reporter ) 
THE COURT One at a time 
MR HOWELL My fault 
THE WITNESS Yeah, it would I wouldn't have 
thought it was seven minutes at all 
Q (BY MR HOWELL) Could it have been? 
A I don't see how it would have been I don't - I 
don't remember seven minutes worth of conversation with him 
between me exiting my vehicle and getting his ID 
MR HOWELL Okay We have a copy of the dispatch 
tape Perhaps it's best if we play it 
THE COURT All right Did you bring something to 
play it on? 
MR HOWELL I do 
THE COURT Oh good Is there a stipulation between 
parties that this is, indeed, a copy of the dispatch tape? 
MR HOWELL I hope so I got it from Mariane I 
can use her copy because apparently -
MS O BRYANT He gave it back 
THE COURT All right I think we probably should 
mark it as an exhibit It would be Defendant's Exhibit No 1 
MR HOWELL Would the Court like me to lay anymore 
foundation about this tape? 
THE COURT If there's a stipulation -
11 


























MS 0 BRYANT We'll stipulate 
MR HOWELL I am going to - may I approach? 
THE COURT Yes Probably around on the front 
Q (BY MR HOWELL) I m going to rewind this to the front 
While we're doing this for the benefit of everybody here that 
tape comes from dispatch, is that correct? 
A I d assume if it's a dispatch tape it records on a 
digital system they have 
Q Okay You're not aware how they actually record 
that? 
A On what medium they record it on or how it's actually 
recorded'? 
Q Any of that process? 
A They record it on to laser disks 
Q Do you know if it's in realtime or do they stop it 
between calls from dispatch? 
A I think it's in realtime because you'll have - I've 
listened to prior dispatch tapes and there are pauses in 
between traffic and whatnot I believe it's all realtime 
Q All right I'm going to push play, and I'm going to 
turn this up as loud as it goes, which unfortunately is not 
very loud When we get to the part where you call in that you 
are approaching Mr Adams, indicate that to me, and III stop 
it then we'll play it from there 
A Sure 
12 
(Tape played ) 
Q So that was you? 
A That was me calling dispatch 
Q Now, tell me again when you hear you calling in for 
the warrants check, okay? 
A Okay Do you have - does this have channel one and 
channel two on here? Maybe you don't understand -
Q I don't know 
A Channel one is our main channel 
Q Uh-huh (affirmative) 
A Chanel one is all of our traffic, if we amve on 
scene, if we have information regarding a situation, we do 
that on channel one Channel two is a utility channel 
Q Okay 
A It is not a - we use channel two to run warrants 
checks We use channel two for traffic that is not 
immediately important to all officers because all officers 
stay on channel one So I don't know if channel two is on 
here If channel - so if - there may be a seven minute 
pause, and I may not have any information for seven minutes, 
and we'll see what happens after seven minutes 
But my information will probably be on channel two but 
you can go ahead and press play and we'll see I may have run 
it on channel one I don't know if I was on one or two, but 


























would probably be on channel two not on channel one 
Q Why don't we listen to it for a minute and if you 
don't hear any channel one, that may be the reason why it was 
at least seven minutes 
A And Sorry I d just say we'll go for a minute 
then I'll ask a question 
MR HOWELL I think I m going to just withdraw this 
question I think that explains why in the amount of time I 
heard it, I never even heard it called in That may very well 
explain it 
MS O BRYANT That may explain why I was confused as 
well 
MR HOWELL I m now educated 
THE WITNESS After seven minutes what was the 
drspafch? f mean -
Q (BY MR HOWELL ) I actually listened to it for a really 
long period of time waiting to hear anything about Marcus 
Adams I knew it was at least seven minutes, and that's how I 
came up with that number 
A Okay 
MR HOWELL I've been embarrassed very many times 
today, and this doesn't hurt me 
THE COURT All right Do you want to withdraw 
Exhibit 1? 
MR HOWELL Oh yeah Yes please 
14 
THE COURT All right Nevermind 
Q (BY MR HOWELL ) Your belief is that you called it in on 
char nel two 
A Yes sir I believe so 
Q You believe -
THE COURT You mean the warrants check? 
Q (BY MR HOWELL ) The warrants check I m sorry And is 
it the same dispatcher that you called into? 
A No They are usually two - well, there are numerous 
dispatchers One usually monitors channel one, and one will 
monitor channel two 
Q Okay I guess it depends on how - this isnt a 
question -
MS O'BRYANT I m sorry, Your Honor, I'm just -
MR HOWELL I was trying to establish because -
MS O BRYANT -asking if -
MR HOWELL I had listened to it for a long period 
of t me I was trying to establish that it was a significant 
period of time between when he arrived and when he asked for 
the ID because I hadn't heard that And I was really trying 
to nail down that it was a longer period of time than thirty 
seconds to a minute 
THE COURT Let me ask this Do they do the digital 
tape on channel two as well? 
THE WITNESS I don't know I believe I think they 
15 
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1 do. 
2 MS. O'BRYANT: That's what I'm asking. If it's 
3 something significant, than I think that's something that 
4 perhaps we need to get. 
5 THE COURT: I think that would be very helpful. 
6 MS. O'BRYANT: And if we're going to get that, I 
7 guess we can continue this, but maybe if it's going to be 
8 significant, we need to get that and then readdress this. 
9 THE COURT: Frankly-
10 MS. O'BRYANT: Not that I'm trying to get out of here 
11 or anything. 
12 THE COURT: Frankly, under the Ray case, if we're 
13 going to have something that tells us definitively how long 
14 the warrants check took — 
15 MS. O'BRYANT: That could be helpful. 
16 THE COURT: That could make a big difference. If 
17 it's going to verify what he said, which was thirty to sixty 
18 seconds, or it's going to make it longer. 
19 MR. HOWELL: Okay. Then maybe we could finish - I 
20 won't address that. We'll let the tape speak for itself, and 
21 any other questions l had, we can ask today, and then maybe if 
22 we find the tape, we can go from there, and — 
23 THE COURT: Come back another day. 
24 MR. HOWELL: Yes. 
25 THE COURT: All right. 
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MS. O'BRYANT: Because we haven't drug this out 
nearly long enough. 
THE COURT: I'm not retired yet, and we can make this 
go a lot longer. All right. So why don't we try to cover 
everything else that needs to be covered on the record today, 
then we can continue the hearing, and see if there's a tape 
for channel two, and see what difference that would make in 
our decision --
MR. HOWELL: Thank you, Judge. 
THE COURT: - my decision. Not to speak in the 
royal we. All right. 
MR. HOWELL: Wow, that was going to be seven wasted 
minuted, wasn't it? 
Q. (BY MR. HOWELL:) All right. Officer Patrick, you took 
his license to run the warrants check; is that correct? 
A Yes, sir. Well, identify him, and run the warrants 
check. 
Q And run the warrants check. Is it not true that you 
held on to that license until he was, in fact, arrested, 
formally arrested? 
A No. It was my recollection that after - I just 
handed him his license back after the warrants check was 
completed, or during the warrants check after I already called 
in the information. I handed it back to him. 
Q Are you certain of that or is that just your 
17 
1 recollection? 
2 A That's what I recall that happened, yes. 
3 Q And just, I might have already asked this, was your 
4 in-car camera on at the time? 
5 A I didn't have a camera in my car at that time. 
6 Q All right. And when you approached Mr. Adams 
7 initially, isn't it true that you were - that your suspicion 
8 was of burglaries or thefts through buildings? 
9 A Yes, sir. 
10 Q What - and when you first arrived, you asked 
11 Mr. Adams where he resided; isn't that true? 
12 A Yes. 
13 Q And he told you he lived upstairs in the building he 
14 was standing in front of? 
15 A Yes. 
16 Q What steps did you take to verify whether or not he, 
17 in fact, lived upstairs? 
18 A He indicated that he had a key to the building. He 
19 also - I also did not know that there were apartments up 
20 there, so when he stated, "Hey, I live right here. I live in 
21 the apartment. There are studio apartments upstairs," I 
22 believed what he was telling me. 
23 Q Did you believe he lived upstairs? 
24 A Yes, I did. There was ~ I was surprised that people 
25 lived up there, but what he said made since. He pointed to 
18 
the stairway, said, "You just go right up these stairs," and 
explained to me exactly how you get in. 
Q So, at that point, just for clarification, at that 
point, you had no reason to believe he didn't live upstairs 
where he said he lived? 
A I wouldn't - no, but there is - there was doubt in 
my mind. I was not positive. I couldn't say guaranteed he 
lives up there, no. But he presented himself in a manner that 
I didn't have any furthering suspicious that he was lying to 
me about where he lived. 
Q Okay. And by that, then, is it also fair to say, you 
felt no need to pursue any further verifying that he lived 
upstairs? 
A No. That's why I asked him for his ID to verify 
whether, in fact, he did live there, reside there. 
Q Okay. 
A And who he was. 
Q All right. And at what point did you become 
comfortable that Mr. Adams did, in fact, live upstairs where 
he said he did? 
A After speaking with him for several minutes, he 
didn't seem to be terribly agitated. He didn't - again, he 
had given me a good explanation of how he gets in the 
building, showed me the key he used. 
Q Okay. 
19 
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1 A And took several minutes. I was comfortable that he 
2 was telling me the truth. 
3 Q Okay. And since preliminary hearing, have you 
4 reevaluated how long it might have taken you to run the 
5 warrants check? 
6 A No. 
7 Q Still somewhere between thirty seconds and a minute? 
8 A Yeah, I believe so. 
9 Q Okay. And you had his identification during that 
10 period of time? 
11 A Yes. 
12 MR. HOWELL: Okay. I don't think I have anything 
13 further for Mr. Patrick - Officer Patrick. 
14 THE COURT: All right. 
15 MS. O'BRYANT: I don't have any questions. 
16 THE COURT: All right. Let me just ask. You asked 
17 for permission to search the backpack? 
18 THE WITNESS: Yes. 
19 THE COURT: And did you ask for permission to search 
20 his person? 
21 THE WITNESS: Yes. 
22 THE COURT: All right. Thank you. Anything else? 
23 Okay. Any other witnesses? 
24 MR. HOWELL: Judge, we would call Marcus Adams. 




Called by the Defendant, having been duly 
Sworn, was examined and testified as follows: 
THE CLERK: You do solemnly swear that the testimony 
you are about to give in the case now before the Court will be 
the truth, the whole truth and nothing but the truth, so help 
you God? 
THE WITNESS: I do. 
THE COURT: All right. Please come around and have a 
seat. 
DIRECT EXAMINATION 
BY MR. HOWELL: 
Q Mr. Adams, please state and spell your name for the 
record. 
A My name is Marcus Adams. Spelled M-A-R-C-U-S, 
A-D-A-M-S. 
Q Thank you. Mr. Adams, you are aware of why we are 
here today? 
A Yes. 
Q You recall the facts and circumstances of your 
encounter with Officer Patrick back in -
A Yes, I do. 



























most of what Officer Patrick says accurate? 
A Pretty much except asking to search my person. 
Q Okay. 
A And my - he never asked me. He just started patting 
me down. 
Q Let me interrupt you. He did ask to search through 
the backpack; is that correct? 
A Yes. 
Q Okay. And after searching through the backpack, he 
then searched your person; is that correct? 
A Yes. 
Q Did he ask for permission between having searched the 
backpack and searching you? 
A No. 
Q Okay. Did he ever ask for permission to search your 
person? 
A No. Not that I remember. 
Q Okay. And, Marcus, when he - did he take your 
license when he ran the warrants check? 
A Yes, he did. 
Q How long did he have your license for? 
A I remember him having it just about until I got 
arrested. 
Q Okay. And when did you get arrested? 
A It was probably a good ten minutes after he took my 
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ID and ran it, if I can remember, because he asked me if I had 
been drinking. He searched through my cup to see if there was 
alcohol in my drink. 
Q Okay. Where did he have you license at this time? 
A With him. 
Q And did he have it in his hand? 
A I couldn't tell. 
Q Okay. 
A I know he did it, and he went and took it with him to 
do the warrants check, and that was it. Then he started 
asking me questions and started patting me down. 
MR. HOWELL: Okay. I think that's all I needed to 
ask you. That's all I have. 
THE COURT: All right. Ms. O'Bryant. 
CROSS-EXAMINATION 
BY MS. O'BRYANT: 






Yes, I did. 
Did you ever ask for it back? 
No. 
You say he took it to do a warrants check. What do 
yoL mean by that? 
A That's what I assume they usually do with it. 
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Q Was he standing right there? 
A (Indicates in the affirmative.). 
Q He never left? 
A No, he went to the car. 
Q What was he doing in the car? 
A I couldn't tell you. It was dark outside. Our front 
outside fights weren't working, so -
Q And you gave him permission to search your backpack; 
is that correct? 
A Yes, I did. 
Q And you're testifying now, you did not give him 
permission to search your person? 
A No, I did not. 
Q I had a question about your affidavit. You said that 
he searched through your backpack while questioning you, what 
does that mean? 
A He was just curious of what I was doing, you know, 
work, job, whatever, what I was working at. 
Q Did he ever threaten you? 
A No. 
Q Did he ever do anything that -
A He was pretty much straight up nice with me. We had 
no confrontations. 
Q So he didn't do anything that made you concerned 
about your safety or well being? 
24 
A (Witness indicates in the negative.) 
Q Never felt threatened, never felt -
A No. I did kind of felt threatened when there was 
like three or four other officers that came and got involved. 
Q When was that? Was that after he -
A That was after he found the - yes. 
Q So you were under arrest at that point in time? 
A I think. I do believe so, 
MS. O'BRYANT: That's all the questions I have. 
MR. HOWELL: Just one follow-up. Two follow-ups, 
actually. 
REDIRECT EXAMINATION 
BY MR. HOWELL: 
Q Marcus, did you offer to have a warrants check run? 
A No. 
Q Did you offer to give Officer Patrick your license? 
A Yes, I did. 
Q Let me clarify this. Did he ask you for your license 
or did you offer to give it to him? 
A No, he asked me for my ID. That's when I gave it to 
him. 




Q Was it your idea to have Officer Patrick look at your 1 
2 I ID? 
3 A It wasn't my idea to have him stop me, period, over 
4 at my own place. 
5 Q During this period of time, did Officer Patrick tell 
6 you you were free to go? 
7 A No, he didn't. 
8 Q Did you feel free to go? 
9 A No, I didn't. 
10 Q Okay. I have nothing further. 
11 THE COURT: Let me ask a question or two. You said 
12 that he walked over to his car with your license in his hand; 
13 is that right? 
14 THE WITNESS: Yes. 
15 THE COURT: And how long do you think he was gone? 
16 THE WITNESS: To the car? I couldn't tell you, a few 
17 minutes. I've been - I've had warrants checks done before. 
18 That's probably - I expect them to take just a few minutes. 
19 THE COURT: What do you mean by a few minutes? 
20 THE WITNESS: I couldn't tell you. Sometimes--
21 THE COURT: I'm asking about this time. Okay. I'm 
22 not asking about any other time. 
23 THE WITNESS: This time it seemed like about ten 
24 minutes or so. 
25 THE COURT: How far away was the car? 
26 
THE WITNESS: Probably about 10, 15 feet out on the 
street, and we were kind of on the driveway, between the 
driveway and the sidewalk. 
THE COURT: So the car is parked out on the street on 
200 South? 
THE WITNESS: Uh-huh (affirmative). Right in front 
of the flag pole. 
THE COURT: Where is this house? Is this a house? 
THE WITNESS: No. It's - actually, it used to be 
the old probation and parole office building right across the 
street from the liquor store. 
THE COURT: Oh, it's that building. Okay. So is 
there a parking lot still right around the building? 
THE WITNESS: Uh-huh (affirmative). It's just - it 
sits right on the side of the building. 
THE COURT: So was he parked in the parking lot or 
was he parked out on the street? 
THE WITNESS: He was parked out on the street. 
THE COURT: On 200 south? 
THE WITNESS: Uh-huh (affirmative). 
THE COURT: Not on 200 West? 
THE WITNESS: No. I hope nobody parks on that 
street. 
THE COURT: All right. Thank you. 
MR. HOWELL: You may step down. 
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THE COURT: All right Nothing else? 
MS O'BRYANT: Nothing for this individual, but I 
would recall Officer Patrick. 
THE COURT: All right Well, I guess I should ask 
that - it was Mr Howell's witness Any other witness? 
MR HOWELL: No, ma'am 
THE COURT: All right Ms O'Bryant. 
MS O'BRYANT- Officer Patrick, you are still under 
oath. 
OFFICER ROBERT PATRICK 
recalled as a witness by the Plaintiff, having been 
previously sworn, testified further as follows: 
DIRECT EXAMINATION 
BY MS O'BRYANT: 
Q Officer Patnck, when you took the defendant's 
driver's license, did you walk away with it? 
A No, ma'am. I sat there and talked with him. 
Q Okay Did you walk away at any point with this 
encounter before the point when he was actually arrested? 
A No I was - the most I ever - the most I walked 
away from him was arm's distance, maybe a little further than 
arm's distance 




BY MR HOWELL: 
Q Officer Patrick, how many arrests have you made since 
having arrested Mr Adams? 
A I have absolutely no -- many 
Q More than a hundred? 
A In a year, probably about that many. 
Q And did you - do you have the capability of 
recording audio transcriptions on your person? 
A No, I don't. Well, I - now I do I didn't then. 
MR HOWELL: You didn't then. All right. Okay I 
have nothing further. 
THE COURT: Let me ask, how did - if you didn't go 
to your car to do warrants check -
THE WITNESS- Just on my portable radio 
THE COURT: Portable radio or your shoulder? 
THE WITNESS- Yeah. 
THE COURT: Just did it from right there? 
THE WITNESS- Yes, ma'am. 
THE COURT: All right. Thank you. Any other 
questions? 
MR HOWELL: Actually, I do have one. 
Q (BY MR. HOWELL*) Officer Patnck, do you have a computer 




























Q What's the difference between calling it in on the 
radio and typing it in on the computer? 
A As far as the end result or the wait that you are 
doing -
Q Is it the same - can you run a warrants check on 
your computer from your car? 
A Yes. 
Q How certain are you you didn't return a warrants 
check on your computer in your car? 
A I remember standing, running the warrants check with 
him. That's how I recall the warrants check was done. 
Q All right So if we find this - let me ask it this 
way If you run a warrants check from your computer in your 
car, does it - would it have - would it show up on a 
dispatch tape? 
A I don't believe so No. 
Q Okay 
A No. Well, no, if I ran it on my car, it would not 
show up on a dispatch tape. 
MR HOWELL: Okay Ail right. Thank you. 
THE COURT. So if you did it from your shoulder 
radio, it should be on channel two dispatch tape, if there's a 
channel two dispatch tape? 
THE WITNESS: Yes, ma'am. 
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MS O'BRYANT: We hope there is It will make our 
lives a little bit less complicated. 
THE COURT: All right Please be seated 
Any other testimony? 
MR HOWELL: No, ma'am 
MS O'BRYANT: Nothing 
THE COURT: All right. Well, I don't think we're 
ready for closing arguments because l think we all believe we 
want to hear the channel two tape, if it exists 
MS O'BRYANT. My guess is that it does. I would 
think they record everything. 
THE COURT If it hasn't been destroyed by now. 
MS O'BRYANT. I think they are keeping them now 
They are doing the digital records I think they keep those 
THE COURT Oh, good 
MS O'BRYANT* So hopefully it's there, and we'll be 
able to get it. 
THE COURT- So who is going to be responsible to g< 
it? 
I need it. 
meet? 
MS O'BRYANT. I already put a note in the file that 
THE COURT- All nght When do we want to again 
MS O'BRYANT. I think we're going to need at least 
30 days, so we have time to get the tape, get copies Last 
31 
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1 I time we got a copy for Mr. Howell, it wasn't very efficient 
2 since apparently it was blank. 
3 MR. HOWELL: I listened to this one for seven 
4 minutes, and it didn't do me any good. 
5 MS. O'BRYANT: I tried to tell him I couldn't figure 
6 out what was going on on the tape. 
7 MR. HOWELL: I told her f understand ten code, and, 
8 oh, yeah. 
9 THE COURT: So do we just want to set this for 
10 another hearing, so that I can hear the tape along with you, 
11 and then we'll decide where to go from there? 
12 MS. O'BRYANT: I think we can either stipulate to 
13 something from the tape or just give it to the Court. I dont 
14 know that we need to sit in Court and listen to it. 
15 MR. HOWELL: I think we can do that as far as the 
16 tape goes, and, then - yeah, I think we can, at this point, 
17 set it for just any argument or any questions that you would 
18 give us about the case, anything like that. 
19 THE COURT: You're not going to want to have the 
20 officer testify ~ 
21 MR. HOWELL: No. I don't believe we need Officer 
22 Patrick back. 
23 THE COURT: Okay. 
24 MR. HOWELL: The only question I would have is if 
25 they don't have - if they don't have a different copy for 
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1 do translation, "This is what I said," because you can't 
2 understand it from the tape. 
3 MR. HOWELL: I have a suggestion. What we can do 
4 first is if Ms. O'Bryant can get the tape, she and I can maybe 
5 come up with a stipulation as to what that tape - what we 
6 would believe that tape might have evidentiary value for. 
7 THE COURT: Okay. 
8 MR. HOWELL: As to length of time, that it was called 
9 in, etc., and then -
10 THE COURT: I'm happy to have you two do anything 
11 that you can to expedite matters here. 
12 MS. O'BRYANT: We'll see what we can do. 
13 THE COURT: Okay. September 2nd at 3:00, we'll try 
14 and conclude this at that time. We are in recess. Thank you, 
15 everybody. 
16 (Proceedings in the above-entitled 










1 channel two, if channel two and channel one show up on that 
2 same tape, I would -
3 MS. O'BRYANT: I don't think there's any reason that 
4 could happen. 
5 MR. HOWELL: I have no idea how. I think you are 
6 probably right. I have no idea how that works, but -
7 THE COURT: Let's do this: Cm going to set this for 
8 final oral arguments. 
9 MS. O'BRYANT: We hope. 
10 THE COURT: We hope. And if you want to give me a 
11 copy of the tape beforehand, that would be great. If not, 
12 we'll listen it to then. Why don't we get together 
13 September 4. The 2nd is only four weeks, and I dont have 
14 Court on the 9th because of the judicial conference. Do you 
15 want to go to September 2nd date? 
16 MS. O'BRYANT: Lets' go with that. If we have 
17 problems with it, we will contact the Court. 
18 THE COURT: We'll set it for 3:00 on September 2 n d 
19 for what we hope will be final oral arguments. If you can get 
20 me a copy of the tape ahead of time, I would certainly listen 
21 to it because it would be helpful. Of course, if I need the 
22 officer here to explain it to me, like -
23 MS. O'BRYANT: If there is some confusion, maybe what 
24 we need to do is bring somebody in from dispatch that -
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27/12 27/13 27/15 
buildings [1] 18/8 
burglaries [1] 18/8 
but [17] 6/3 6/14 6/19 7/1 7/15 9/2 9/16 
13/22 13/22 13/24 16/7 18/25 19/6 19/8 
21/7 28/2 33/6 
b u t - H I 33/6 
c 
call [3] 8/24 12/22 20/24 
called [10] 9/7 9/12 10/10 10/13 14/9 
15/2 15/8 17/23 21/3 34/8 
calling [3] 13/3 13/4 30/2 
calls [1] 12/16 
came [2] 14/19 25/4 
camera [2] 18/4 18/5 
can [27] 4/7 4/7 4/20 5/12 5/14 7/11 
7/19 7/19 11/19 13/23 16/7 16/21 16/22 
17/3 17/6 23/1 30/6 32/10 32/12 32/15 
32/16 33/19 34/3 34/4 34/4 34/11 34/12 i 
can--[1] 7/19 
can't [4] 6/10 6/11 21/25 34/1 
capability [1] 29/9 
car [16] 10/22 11/118/5 24/4 24/5 
26/12 26/16 26/25 27/4 29/15 29/25 
29/25 30/7 30/10 30/15 30/19 
card[1] 8/10 
carefully [2] 5/8 5/8 
case [17] 5/4 5/7 5/115/13 5/15 5/18 
5/18 6/4 6/12 7/1 7/11 8/3 9/2 9/15 
16/12 21/6 32/18 
cases [3] 6/10 7/4 8/3 
certain [2] 17/25 30/9 
certainly [1] 33/20 
chance [2] 10/4 10/5 
Chanel [1] 13/11 
channel [28] 13/6 13/7 13/9 13/9 13/13 
13/13 13/13 13/15 13/16 13/18 13/18 
13/19 13/22 13/24 14/1 14/1 14/3 15/3 
15/10 15/11 15/24 17/7 30/23 30/24 
31/9 33/1 33/1 33/1 
channel-[1] 13/19 
check [23] 5/17 7/10 13/5 15/6 15/7 
16/14 17/15 17/17 17/18 17/22 17/23 
20/5 22/19 23/10 23/23 25/15 25/23 
29/15 30/6 30/10 30/11 30/12 30/14 
check-[1] 29/15 
checks [2] 13/16 26/17 
circumstances [2] 7/7 21/22 
clarification [1] 19/3 
clarify [1] 25/19 
clear [1] 7/11 
clearly [1] 6/22 
clerk [2] 4/7 4/19 
close [1] 5/12 
closing [1] 31/8 
code[1] 32/7 
come [6] 5/12 9/8 16/23 20/25 21/10 
34/5 I 
comes [2] 6/4 12/6 
comfortable [2] 19/19 20/1 
completed [1] 17/23 
completely [1] 7/7 
completeness [1] 4/16 
complicated [1] 31/2 
computer [6] 29/24 29/25 30/3 30/7 
30/10 30/14 
concerned [2] 9/3 24/24 
conclude [1] 34/14 
concluded [1] 34/17 
conference [1] 33/14 
confrontations [1] 24/23 
confused [1] 14/11 
confusion [1] 33/23 
consensual [1] 8/14 
consent [3] 4/14 6/1 7/24 
constitution [2] 7/3 7/21 
constitutional [2] 6/20 6/25 
u 
contact [1] 33/17 
continue [2] 16/7 17/6 
continued [1] 8/6 
conversation [1] 11/9 
copies [2] 5/1 31/25 
copy [13] 4/5 4/6 4/7 4/20 4/20 4/23 
11/11 11/17 11/19 32/1 32/25 33/11 
33/20 
correct [5] 12/6 17/15 22/7 22/10 24/9 
could [6] 5/22 11/716/15 16/16 16/19 
33/4 
couldn't [6] 19/7 23/7 24/6 26/16 26/20 
32/5 
[course [1] 33/21 
jcourt [13] 4/4 6/8 6/19 6/21 9/3 9/15 
I 11/2 11/23 21/6 32/13 32/14 33/14 
! 33/17 
courts [1] 6/17 
cover [1] 17/4 
covered [1] 17/5 
CROSS-EXAMINATION [2] 23/16 29/2 
cup[1] 23/2 
curious m 24/17 
D 
dark[1] 24/6 
date [2] 21/25 33/15 
Davis [5] 5/11 5/13 5/15 5/18 5/20 
day [2] 4/22 16/23 
days[1] 31/25 
decide [2] 6/2 32/11 
decision [2] 17/8 17/10 
decision-[1] 17/8 
defend [1] 8/23 
defendant [5] 5/5 5/14 5/25 9/12 21/3 
defendant's [2] 11/22 28/17 
definitively [1] 16/13 
Deitman[1] 6/15 
depends [1] 15/12 
destroyed [1] 31/12 
did [45] 
did ~[1] 29/14 
didn't [18] 4/5 6/1 6/15 6/15 6/16 18/5 
19/4 19/9 19/22 19/22 24/24 26/7 26/9 
29/11 29/12 29/14 30/9 32/4 
didn't--[1] 19/22 
difference [4] 5/17 16/16 17/7 30/2 
different [1] 32/25 
digital [3] 12/8 15/23 31/14 
DIRECT [3] 9/23 21/13 28/15 
disks [1] 12/14 
dispatch [16] 10/5 10/10 10/13 11/11 
11/17 12/6 12/7 12/16 12/18 13/3 14/15 
30/16 30/20 30/23 30/24 33/24 
dispatcher [1] 15/8 
dispatchers [1] 15/10 
distance [2] 28/23 28/24 
distinguish [1] 7/2 
distinguishment [2] 6/21 8/3 
do [48] 
does [6] 5/16 7/18 13/6 24/16 30/15 
31/10 
doesn't [2] 5/20 14/22 
doing [6] 5/17 12/5 24/5 24/17 30/5 
31/14 
doing --[1] 30/5 
don't [30] 4/10 4/19 6/19 7/2 7/3 7/8 
7/23 11/8 11/8 11/9 13/7 13/8 13/18 
13/24 14/2 14/3 15/25 17/4 20/12 20/15 
29/11 30/17 31/7 32/13 32/21 32/25 
32/25 33/3 33/12 33/13 
don't --[1] 11/8 
iaonew 2G/17 30/12 
doubt [1] 19/6 
!down [5] 6/4 15/21 22/5 23/11 27/25 
draw[1] 8/1 
drink [1] 23/3 
drinking [1] 23/2 
driver's [2] 5/16 28/18 
driveway [2] 27/2 27/3 
drug[1] 17/1 
duly [2] 9/12 21/3 
during f41 8/9 17/23 20/9 26/5 
E 
educated [1] 14/13 
efficient [1] 32/1 
either [1] 32/12 
else [3] 17/5 20/22 28/1 
embarrassed [2] 4/10 14/21 
encounter [3] 8/14 21/23 28/21 
end [2] 6/13 30/4 
ended [1] 8/10 
enough [2] 7/22 17/2 
Erin[1] 5/1 
establish [2] 15/15 15/18 
etc[1] 34/9 
even [3] 7/1 8/8 14/9 
ever [5] 22/15 23/21 24/19 24/21 28/22 
ever--[1] 28/22 
everybody [2] 12/5 34/15 
everything [2] 17/531/11 
evidence [1] 8/20 
evidentiary [1] 34/6 
exactly [2] 5/12 19/2 
exactly-[1] 5/12 
EXAMINATION [4] 9/23 21/13 25/13 
28/15 
examined [2] 9/13 21/4 
except [2] 7/3 22/2 
exhibit [3] 11/22 11/22 14/24 
exists [1] 31/9 
exited [2] 10/2210/25 
exiting [1] 11/10 
expect [1] 26/18 
expedite [1] 34/11 
explain [3] 14/10 14/11 33/22 
explained [1] 19/2 
explains [1] 14/8 
explanation [1] 19/23 
exploitation m 8/11 
F 
fact [5] 7/5 17/19 18/17 19/15 19/19 
facts [1] 21/22 
factually [1] 5/13 
fair [1] 19/11 
far [3] 26/25 30/4 32/15 
fault [1] 11/4 
federal [1] 7/2 
feel [1] 26/8 
feet[1] 27/1 
felt [5] 5/22 19/12 25/2 25/2 25/3 
felt - [1] 25/2 
few [3] 26/16 26/18 26/19 
figure [1] 32/5 
file [2] 4/16 31/20 
final [2] 33/8 33/19 
find [2] 16/22 30/13 
finish [1] 16/19 
f in ish- [1] 16/19 
first [4] 8/22 8/24 18/10 34/4 
five [3] 5/18 7/16 7/17 
flag [1] 27/7 
folks [1] 5/7 
follow-up [1] 25/10 
follow-ups [1] 25/10 
follows [3] 9/13 21/4 28/13 
formally [1] 17/20 
found [1] 25/6 
foundation [1] 11/24 
four [2] 25/4 33/13 
Frankly [2] 16/9 16/12 
Frankly-[1] 16/9 
free [2] 26/6 26/8 
from--[1] 8/14 
front [6] 8/4 12/3 12/4 18/14 24/6 27/6 
further [7] 8/19 19/12 20/13 26/10 
28/13 28/23 29/13 
[furthering HI 19/9 
G 
gave [6] 7/24 8/10 8/18 11/20 24/8 
25/21 
gave--[1] 8/18 
get [16] 4/20 8/13 12/22 16/4 16/6 16/8 
16/10 19/2 22/24 31/17 31/18 31/25 
31/25 33/12 33/19 34/4 
gets[1] 19/23 
getting [3] 4/22 5/10 11/10 
gist [1] 4/14 
give [12] 4/19 6/1 7/12 9/15 21/6 23/18 
[ 24/11 25/17 25/20 32/13 32/18 33/10 
given [2] 5/25 19/23 
go [12] 4/7 13/23 14/5 16/22 17/4 19/1 
i 26/6 26/8 29/14 32/11 33/15 33/16 
God [2] 9/17 21/8 
goes [2] 12/21 32/16 
going [21] 5/24 5/25 8/22 8/25 9/20 
12/2 12/4 12/20 12/20 14/7 16/6 16/7 
16/13 16/17 16/18 17/12 31/18 31/24 
132/6 32/19 33/7 
! gone [2] 5/11 26/15 
I good [6] 10/411/16 19/23 22/25 31/15 
| 32/4 
got [8] 4/18 6/7 8/21 10/22 11/18 22/22 
| 25/4 32/1 
(great [1] 33/11 
guaranteed [1] 19/7 
guess f41 15/12 16/7 28/4 31/10 
|H 
had [18] 6/25 7/1 7/22 7/23 8/12 8/25 
10/4 10/5 15/17 16/21 18/18 19/4 19/23 
20/9 23/1 24/14 24/22 26/17 
hadn't [2] 10/7 15/20 
half [1] 10/19 
hand [2] 23/6 26/12 
handed [2] 17/22 17/24 
happen [1] 33/4 
happened [1] 18/2 
happening [1] 10/15 
happens [1] 13/21 
happy [1] 34/10 
has[1] 6/21 
hasn't [1] 31/12 
have [67] 
have - [4] 12/17 13/6 30/15 32/25 
haven't [2] 9/2 17/1 
having [7] 6/2 9/12 21/3 22/12 22/22 
28/12 29/5 
he [85] 
h e - [ 2 ] 22/18 25/5 
head [1] 21/25 
hear [6] 7/22 13/4 14/3 14/17 31/9 
32/10 
heard [4] 9/2 14/9 14/9 15/20 
hearing [7] 5/9 6/5 9/1 10/2 17/6 20/3 
32/10 
held [2] 5/16 17/19 
H 
help [2] 9/16 21/7 
helpful [3] 16/5 16/15 33/21 
her [2] 11/19 32/7 
here [13] 4/6 4/12 5/5 5/5 8/21 12/5 
13/7 13/19 16/10 18/20 21/20 33/22 
34/11 
Hey[1] 18/20 
!him [24] 8/4 8/6 8/10 8/13 10/11 10/23 
| 11/9 17/16 17/22 17/24 19/14 19/21 
I 22/22 23/5 23/9 24/8 24/11 25/20 25/22 
26/3 28/19 28/23 30/12 32/5 
himself [1] 19/8 
his [15] 4/14 5/17 5/18 8/4 10/9 10/11 
11/10 17/15 17/22 19/14 20/9 20/20 
23/6 26/12 26/12 
holding [1] 7/9 
Honor [2] 4/21 15/14 
hope [6] 11/18 27/22 31/1 33/9 33/10 
33/19 
hopefully [2] 8/19 31/16 
house [2] 27/8 27/8 
how [21] 5/21 6/15 10/8 11/8 12/9 12/11 
14/18 15/12 16/13 19/2 19/23 20/4 
22/21 26/15 26/25 29/4 29/14 30/9 
30/12 33/5 33/6 
how--[1] 15/12 
Howell [11] 4/4 5/5 7/25 8/17 9/6 9/19 
19/24 21/14 25/14 29/3 32/1 
|Howell's [1] 28/5 
[hundred [1] 29/7 
hurt HI 14/22 
II 
I - [ 2 ] 7/13 29/11 
I'd [3] 9/7 12/7 14/5 
I'll [2] 12/23 14/6 
I'm [25] 4/9 4/15 5/13 6/3 6/3 6/9 
• 7/21 8/1 10/14 12/4 12/20 12/20 ' 
14/13 15/7 15/14 15/14 16/2 16/1 
26/21 26/21 33/7 34/10 
I've [7] 5/7 5/8 5/8 12/17 14/21 2i 
26/17 
ID [10] 7/11 7/19 10/9 10/12 11/1 
15/20 19/14 23/1 25/21 26/2 
idea [5] 25/23 26/1 26/3 33/5 33/( 
identification [7] 6/11 7/6 7/9 7/11 
8/12 20/9 
identify [1] 17/16 
if [46] 
lif — [3] 7/25 13/19 15/16 
ignore [1] 6/18 
illegality [1] 8/11 
immediately [1] 13/17 




indeed [1] 11/17 
indicate [1] 12/23 
indicated [1] 18/18 
indicates [2] 24/2 25/1 
individual [1] 28/2 
information [8] 7/23 8/6 8/12 8/1 
13/20 13/22 17/24 
initially [1] 18/7 
interested [1] 4/15 
interesting [1] 6/13 
interpretation [2] 6/4 6/23 
interrupt [1] 22/6 
Interruption [1] 11/2 
into [2] 6/7 15/8 
involved [2] 5/22 25/4 
is [70] 
is - [1 ] 19/6 
isn't [3] 15/12 18/7 18/11 
issue [4] 5/15 6/20 7/8 8/17 
issues [2] 8/16 9/2 
it [121] 
i t - [2 ] 10/18 30/15 
it's [20] 4/12 5/21 6/3 7/9 7/21 10/20 
11/12 12/7 12/11 12/15 12^17 12/19 
16/2 16/7 16/17 16/18 27/9 27/12 27/14 
31/16 
j i t 's-[1] 27/9 
itself m 16/20 
J 
Jackson [1] 6/15 
job[1] 24/18 
Judge [3] 6/9 17/9 20/24 
judicial [1] 33/14 
just [25] 4/4 4/15 5/21 6/5 5/7 14/5 14/7 
15/14 17/21 17/25 18/3 19'1 19/3 20/16 
22/4 22/22 24/17 25/10 26M 8 27/14 
29/16 29/19 32/9 32/13 32M7 
just - T21 15/14 27/14 
K 
keep[1] 31/14 
keeping [1] 31/13 
key [2] 18/18 19/24 
kind [4] 6/6 6/14 25/3 27/2 
knew[1] 14/18 
know [14] 4/10 6/6 6/17 7/3 7/25 12/15 




long [10] 5/21 7/22 10/8 14/17 15/17 
16/13 17/2 20/4 22/21 26/15 
longer [3] 15/21 16/18 17/4 
look [4] 5/7 5/20 7/1126/1 
looked [2] 5/7 5/15 
looking [2] 5/13 6/20 
lot [3] 17/4 27/13 27/16 
loud [2] 12/21 12/22 
lying m 19/9 
M 
M-A-R-C-U-S [1] 21/17 
ma'am [5] 28/6 28/19 29/20 30/25 31/5 
made [8] 5/24 6/21 6/23 6/24 7/1 18/25 
24/24 29/4 
main[1] 13/9 
make [9] 4/7 4/20 5/1 5/17 16/16 16/18 
17/3 17/7 31/1 
making [1] 5/13 
manner [1] 19/8 
many [4] 14/21 29/4 29/6 29/8 
Marcus [8] 4/3 5/4 14/17 20/24 21/2 
21/17 22/18 25/15 
Mariane [1] 11/18 
mark[1] 11/22 
matter [3] 5/21 7/5 34/17 
matters [2] 6/5 34/11 
may [10] 6/23 6/23 12/2 13/19 13/20 
13/23 14/3 14/9 14/11 27/25 
maybe [10] 6/25 10/17 10/19 13/7 16/7 
16/19 16/21 28/23 33/23 34/4 
me [37] 
mean [5] 14/15 15/6 23/24 24/16 26/19 
mean--[1] 14/15 
Meaning [1] 10/10 
medium [1] 12/11 
meet[1] 31/23 
memos [1] 5/8 
might [3] 18/3 20/4 34/6 
mind [2] 15/1 19/7 
minute [8] 5/19 10/17 10/19 13/19 14/2 
14/5 15/22 20/7 
minuted [1] 17/13 
minutes [17] 5/18 7/17 11/6 11/9 13/20 
13/21 14/4 14/14 14/18 19/21 20/1 
22/25 26/17 26/18 26/19 26/24 32/4 
monitor [1] 15/11 
monitors [1] 15/10 
more [2] 10/20 29/7 
most [3] 22/1 28/22 28/22 
motion [3] 4/8 8/20 8/23 
move[1] 4/3 
MR [4] 9/24 21/14 25/14 29/3 
Mr. [20] 4/4 4/13 5/5 7/25 8/17 9/6 9/19 
I 10/2 10/9 12/23 18/6 18/11 19/19 20/13 
20/25 21/15 21/19 28/5 29/5 32/1 
Mr. Adams [10] 4/13 10/9 12/23 18/6 
18/11 19/19 20/25 21/15 21/19 29/5 
Mr. Howell [7] 4/4 5/5 7/25 8/17 9/6 
9/19 32/1 
Mr. Howell's [1] 28/5 
Mr. Patrick [1] 10/2 
Mr. Patrick - [1] 20/13 
MS [2] 23/17 28/16 
Ms. [7] 4/20 5/2 5/5 6/7 23/14 28/7 34/4 
Ms.~[1] 4/20 
Ms. O'Bryant [5] 5/2 5/5 23/14 28/7 34/4 
Ms. O'Bryant's [1] 6/7 
much [2] 22/2 24/22 
must[1] 4/22 | 
my [30] 4/7 4/9 4/16 4/19 7/19 8/8 9/1 
10/22 10/25 11/4 11/10 13/22 13/25 
17/10 17/21 18/5 19/7 21/17 21/25 22/2 







language [1] 5/20 
laser [1] 12/14 
Last[1] 31/25 
late[1] 4/22 
law [2] 5/7 7/11 
lay[1] 11/23 
leads [1] 6/1 
leaning [1] 6/12 
least [3] 14/4 14/18 31/24 
leave [1] 5/23 
leaves [1] 9/5 
leaving [1] 7/20 
left [1] 24/3 
legal [1] 6/24 
length [1] 34/8 
less [2] 8/1 31/2 
let [11] 4/4 5/3 6/6 15/23 16/20 20/16 
22/6 25/19 26/11 29/14 30/13 
Let's [3] 4/3 4/23 33/7 
Lets'[1] 33/16 
license [12] 5/17 17/151^/1917/22 
22/19 22/21 23/4 23/19 25/17 25/19 
26/12 28/18 
lights [1] 24/7 
like [6] 9/7 11/23 25/4 26'23 32/18 
33/22 
like — [1] 33/22 
line [1] 8/1 
liquor [1] 27/11 
listen [6] 10/4 10/5 14/2 32/14 33/12 
33/20 
listened [4] 12/18 14/16 15/17 32/3 
little [2] 28/23 31/2 
live [5] 18/20 18/20 19/4 19/15 19/19 
lived [7] 18/13 18/17 18/23 18/25 19/5 
19/10 19/12 
lives [2] 19/8 31/2 
IV I 
my... [3] 29/16 30/19 31/10 
mv-rai 4/9 10/25 22/4 
N 
nail [1] 15/21 
name [3] 9/25 21/15 21/17 
nearly [1] 17/2 
necessary [1] 6/3 
need [10] 16/4 16/8 19/12 31/21 31/24 
32/14 32/21 33/21 33/24 33/25 
lneeded[1] 23/12 
needs [1] 17/5 
'negative [1] 25/1 




No. [1] 11/22 
nobody [1] 27/22 
not [34] 
note[1] 31/20 
nothing [7] 9/16 21/7 26/10 28/1 28/2 
29/13 31/6 
now [9] 6/25 9/15 13/4 14/13 21/6 
24/11 29/11 31/12 31/13 
number [2] 5/4 14/19 
numerous Ml 15/9 
o 
0'Bryant[7] 5/2 5/5 23/14 23/17 28/7 
28/16 34/4 
O'Bryanfs [1] 6/7 
oath[1] 28/9 
obtain [1] 7/22 
| obtained [2] 8/6 8/12 
obtaining [2] 7/6 7/9 
[Obviously [1] 7/17 
off[1] 21/25 
offer [3] 25/15 25/17 25/20 
office [1] 27/10 
officer [31] 5/6 5/16 7/17 7/18 8/4 8/5 
8/5 8/10 9/1 9/7 9/8 9/11 10/1 17/14 
20/13 21/23 22/1 23/18 25/17 26/1 26/5 
28/3 28/8 28/11 28/17 29/4 29/24 32/20 
32/21 33/22 33/25 
officers [3] 13/17 13/17 25/4 





one [20] 5/1 5/2 10/17 11/3 13/6 13/9 
13/11 13/13 13/18 13/24 13/24 14/1 
14/3 15/10 15/10 15/10 25/10 29/23 
32/3 33/1 
ongoing [1] 8/14 
only [2] 32/24 33/13 
or [25] 4/23 5/22 6/4 6/18 6/23 8/18 
12/11 12/15 13/24 16/11 16/18 17/23 
17/25 18/8 18/16 24/25 25/4 25/20 
26/11 26/24 27/16 29/17 30/4 32/13 
32/17 
oral [2] 33/8 33/19 
original [1] 4/25 
other [10] 6/23 8/8 8/13 16/21 20/23 
25/4 26/22 28/5 29/21 31/4 
our [8] 5/4 6/17 8/14 13/9 13/11 17/8 
24/6 31/1 
out [9] 6/14 10/10 16/10 17/1 27/1 27/4 
27/17 27/18 32/6 
outside [2] 24/6 24/7 
over [2] 26/3 26/12 
o w n \ I I /LOW-
P 
parked [4] 27/4 27/16 27/17 27/18 
parking [2] 27/13 27/16 
parks [1] 27/22 
parole [1] 27/10 
part [2] 8/7 12/22 
parties [1] 11/17 
PATRICK [19] 9/11 10/1 10/2 17/14 
20/13 20/13 21/23 22/1 23/18 25/17 
26/1 26/5 28/3 28/8 28/11 28/17 29/4 
29/24 32/22 
patting [2] 22/4 23/11 
pause [1] 13/20 
pauses [1] 12/18 
people [1] 18/24 
per [3] 6/10 6/22 7/5 
perhaps [2] 11/12 16/4 
period [9] 5/21 8/9 14/17 15/17 15/19 
15/21 20/10 26/3 26/5 
permission [6] 20/17 20/19 22/12 22/15 
24/8 24/12 
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Fourth Judicial District Court f £ 
of Utah County, State of Utah '"' / 
——CABMA B..SMTH, Clerk ' 7 / * 
— ,. Daputy 
IN THE FOURTH JUDICIAL DISTRICT COURT 
IN AND FOR UTAH COUNTY, STATE OF UTAH 
STATE OF UTAH, 
Plaintiff, 
v. 
MARCUS BARRY ADAMS 
Defendant. 
RULING REGARDING DEFENDANT'S 
MOTION TO SUPPRESS 
Date: October 12,2004 
Case No. 031404423 
Judge Claudia Laycock 
Division 2 
This matter comes before the Court upon a Motion to Suppress submitted to the Court on 
September 2, 2004. Defendant is charged with two counts: (1) possession of a controlled 
substance in a drug-free zone; and (2) possession of drug paraphernalia in a drug-free zone, both 
occurring on May 1, 2003. The defendant argues that the search of the defendant's person was 
non-consensual and, therefore, a violation of his Fourth Amendment rights. The defendant 
argues that the evidence should be suppressed. 
STATEMENT OF RELEVANT FACTS1 
1. On May 1, 2003, Officer Robert Patrick ("the officer") of the Provo City Police 
Department was on duty in the neighborhood of 180 West 200 South in Provo around 10:00 p.m. 
2. The officer noticed Marcus Barry Adams ("the defendant") standing alone in front of a 
business. The officer put a spotlight on the defendant and then turned it off; he did not turn on 
the flashing overhead lights of his police vehicle. 
1




3. Because the officer was concerned about possible "burglaries and thefts through 
buildings," he approached the defendant to question him as to his purpose for "standing in front 
of the business that had been closed." 
4. The defendant first explained to the officer that he lived in a studio apartment above 
the business and that he had come outside to smoke because he was not permitted to smoke 
inside his apartment. The defendant had a backpack and a large drink with him. 
5. When the officer asked the defendant why he had his backpack and a Big Gulp with 
him, the defendant changed his story, explaining that he had come from a friend's apartment and 
was heading home, but had stopped for a cigarette before going upstairs to his own apartment. 
6. The officer asked the defendant for identification, which the officer then used to run a 
warrants check. 
7. The officer retained the defendant's identification for the duration of the warrants 
check—approximately 30-60 seconds.2 The officer used the portable radio on his shoulder to 
2In two different versions of his testimony, the defendant maintains that the officer 
retained the defendant's identification for about 10 minutes. 
Version A: In answering a question regarding how long the officer had the defendant's 
identification while the warrants check was run, the defendant claimed that the officer took the 
identification over to his police car and had the identification "just about until [the defendant] got 
arrested" which "was probably a good ten minutes after [the officer] took [the defendant's] ID 
and ran i t . . . " The officer still had the license when he searched the defendant's person. 
Version B: The Court later directed the defendant's attention to the defendant's 
testimony that the officer had taken the identification over to the police car. The Court asked the 
defendant how long the officer was at the car. The defendant stated that "it seemed like about ten 
minutes or so." 
The Court finds the officer's testimony more consistent and credible. The defendant's 
testimony was internally inconsistent and inherently unbelievable. Even had the officer taken the 
2 0 
contact dispatch. 
8. Although the results of the warrants check revealed the defendant had no outstanding 
warrants, the officer continued to question the defendant. 
9. The officer asked the defendant if his backpack contained anything illegal, to which 
the defendant responded that it did not. 
10. The officer further asked the defendant if his backpack contained any items of stolen 
property. Again, the defendant said that it did not, explaining that he was not a thief. 
11. The officer requested permission to search the defendant's backpack, which the 
defendant granted. 
12. The officer's search of the defendant's backpack revealed nothing suggesting the 
defendant was involved in illegal activities, but did result in the discovery of a bottle of Visene, 
an over-the-counter solution commonly used by individuals with contact lenses and/or 
individuals with allergies, which the defendant said he had. The officer stated that Visene is 
typically used by drug users to reduce the redness in their eyes. 
13. After retrieving the Visene from the defendant's backpack, the officer asked the 
defendant if he had any illegal drugs on his person. 
14. The defendant said he did not, and the officer requested defendant's permission to 
identification to his vehicle, that would have probably only added 2-3 minutes, at the most, to the 
time necessary to run the warrants check through the computer in the officer's police vehicle. 
Indeed, the defendant was not sure whether the officer kept the identification while he was at the 
car for 10 minutes or until the officer arrested the defendant 10 minutes after taking the 
identification. 
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search his person for drugs and/or contraband.3 
15. The defendant consented to the search of his person. 
16. Subsequently, the officer searched the defendant's person and discovered a pipe 
containing partially burnt marijuana. After initially attempting to move and hide the pipe, the 
defendant gave the pipe to the officer. 
17. The officer then asked the defendant if he had any marijuana on his person, and the 
defendant produced two bags of marijuana from his inside jacket pocket. 
DISCUSSION 
The Utah Court of Appeals has determined that an officer may approach an individual 
and pose questions to the individual, "so long as the individual is not detained against his will." 
State v. Carter, 812 P.2d 460, 463 (Utah Ct. App. 1991). This is commonly known as a "level 
one" encounter. Id. A "level two" encounter permits an officer to "seize a person if the officer 
has an 'articulable suspicion' that the person has committed or is about to commit a crime; 
however, the detention must be temporary and last no longer than is necessary to effectuate the 
purpose of the stop[.]" Id. A "level three" encounter allows an officer to "arrest a suspect if the 
officer has probable cause to believe an offense has been committed or is being committed." Id. 
3
 While the defendant admits that he gave permission to search the backpack, he denies 
that (1) the officer requested to search his person and (2) that he ever gave consent to the search 
of his person. The Court resolves this factual dispute in favor of the State, finding the officer's 
testimony more credible, in that it seems only logical that, having requested and received 
permission to search the backpack, the officer would have asked once again for permission to 
search the defendant's person. 
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In the present case, the officer stated that the purpose of the stop was his suspicion that 
the defendant had committed a theft. Clearly, the officer's initial approach to the defendant is 
appropriate, as it falls within the level-one category. It is the argument of the defendant that the 
detention escalated to a level-two stop upon the officer's retention of the defendant's 
identification for a warrants check for 30-60 seconds. The Court finds that a detention of 30-60 
seconds would not raise the level-one encounter to a level-two. In fact, the Court finds that, even 
if, as the defendant contends, the officer had taken the identification to his car to run the warrants 
check, it would have only added a couple of minutes at the most to the length of time the officer 
retained the identification. The level-one encounter would have remained at level one.4 The 
Court does find that the encounter was raised to a level-two encounter when the officer asked for 
and received permission to search the defendant's backpack. The Court finds that the key issue 
revolves around the search of the backpack and, more importantly, the subsequent search of the 
defendant's person. 
It is well-settled that "the Fourth Amendment protects people, not places, and wherever 
an individual may harbor a reasonable expectation of privacy, he is entitled to be free from 
unreasonable governmental intrusion." Terry v. Ohio, 392 U.S. 1, 9 (1968) (citations and 
quotations omitted). Both parties concede that the defendant consented to the search of the 
defendant's backpack. The Court finds that, because the search of the backpack resulted in 
4
 The Court notes that an officer is "not required to inform a person he or she is free to 
leave during a level one encounter..." Salt Lake City v. Ray, 998 P.2d 274113 n.l (Utah Ct. 
App. 2000) (citing United States v. Mendenhall, 446 U.S. 544, 555 (1980)). 
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nothing that would rise to the level of reasonable suspicion, the encounter should have ended 
there. The Court finds that the discovery of the Visene is of no importance, as Visene is a 
product commonly used by the general population for a wide variety of conditions, including 
allergies and problems associated with the use of contact lenses. The issue remains whether a 
Terry frisk was justified or whether the defendant gave consent to the officer to search the 
defendant's person. 
In a discussion of the Terry frisk, the Utah Court of Appeals recently quoted Terry v. 
Ohio, 392 U.S. 1 (1968) and Utah Code Ann. § 77-7-16 (1999), noting that "[a] peace officer 
who has stopped a person temporarily for questioning may frisk the person for a dangerous 
weapon if he reasonably believes he or any other person is in danger." State v. Lafond, 68 P.3d 
1043, 1048 n.10 (Utah App. 2003). Further, "while it is not necessary that an officer actually 
have been in fear, the officer must be able to point to specific and articulable facts" which, taken 
together with reasonable inferences from those facts, warrant an intrusion. Id. "The sole 
justification of [a Terry frisk] is the protection of the police officer and others nearby, and it must 
therefore be confined in scope to an intrusion reasonably designed to discover guns, knives, 
clubs, or other hidden instruments for the assault of the police officer." Terry at 29. Here, there 
is no suggestion on the part of the officer that he felt he was in danger. On the contrary, the 
officer stated that at no point during the duration of the stop was he afraid for his safety, which 
eliminates any justification for a Terry frisk. Therefore, the Court next looks at whether the 
defendant gave consent to a search of his person. 
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It is the State's contention that the defendant consented to the search of the defendant's 
person, while the defendant contends that he did not give consent to the search of his person. 
The Utah Court of Appeals has stated that "[o]nce the officer has returned the driver's license 
and registration in a routine traffic stop, questioning about drugs and weapons or a request for 
voluntary consent to search may be 'an ordinary consensual encounter between a private citizen 
and a law enforcement official' so long as a reasonable person under the circumstances would 
believe he was free to leave or disregard the officer's request for information." Ray at \\5 n.4 
{citing United States v. McKneely, 6 F.3d 1447, 1451 (10th Cir. 1994)). 
More recently, the Utah Supreme Court has stated that "[cjonsent is not voluntary if it is 
obtained as 'the product of duress or coercion, express or implied.'" State v. Bisner, 37 P.3d 
1073, H47 (Utah 2001) {quoting Schneckloth v. Bustamonte, 412 U.S. 218, 227 (1973)). The 
court stated that "[f]aetors indicating a lack of duress or coercion, which should be assessed in 
the 'totality of all the surrounding circumstances,' include: (1) the absence of a claim of authority 
to search by the officers; (2) the absence of an exhibition of force by the officers; (3) a mere 
request to search; (4) cooperation by the owner of the [property]; and (5) the absence of 
deception or trick on the part of the officer." Id. {citing State v. Whittenback, 621 P.2d 103, 106 
(Utah 1980)). 
The Court finds nothing in the facts which indicates duress or coercion. On the contrary, 
the defendant had previously consented to the officer's request to search the defendant's 
backpack. Immediately after searching the backpack, the officer asked to search the defendant's 
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person, and the defendant consented. When the officer felt the marijuana pipe on the defendant's 
person, he asked the defendant to remove it, and the defendant eventually did so. Finally, after 
the discovery of the pipe, the officer asked the defendant if he had any marijuana on his person. 
The defendant then voluntarily relinquished two bags of marijuana from his inside jacket pocket. 
The Court finds that there is nothing that indicates that the officer would not have requested 
permission to search the defendant's person nor is there anything to indicate that the defendant 
did not grant it. 
In analyzing the five factors from Eisner and the facts of this case, the Court finds, by the 
totality of all the surrounding circumstances, that the officer made no claim of authority to search 
and exhibited no force before, during or after the search, that the defendant cooperated with the 
officer's mere request to search, and there was no deception or trick on the officer's part. The 
defendant voluntarily consented to the search of both his backpack and his person. 
CONCLUSION 
Therefore, the Court denies defendant's Motion to Suppress. The Court orders the State 
to prepare and submit appropriate findings, conclusions, and order, pursuant to Rule 12 of the 
Utah Rules of Criminal Procedure and Rule 7 of the Utah Rules of Civil Procedure. 
DATED this 12th day of October, 2004. 
Case No. 031404423 
Claudia Laycock 
District Court Judge 
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